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HOUSE OF ASSEMBLY COMMUNITY DEVELOPMENT COMMITTEE MET IN 
COMMITTEE ROOM 3, PARLIAMENT HOUSE, HOBART, ON FRIDAY, 
OCTOBER 28 2011. 
 
 
RIGHT TO INFORMATION AMENDMENT BILL 2011 
 
 
Mr GREG TODD,  PRIVATE CITIZEN, MADE THE STATUTORY DECLARATION 
AND AS EXAMINED.  
 
 
CHAIR (Ms White) - Welcome to this hearing of the Community Development Committee, 

Mr Todd.  Do you wish to make an opening statement? 
 
Mr TODD - I have here a landscape document to give you a feel for the legislative landscape 

that has had to have been dealt with.  For the benefit of the records, I will give you a 
PDF copy.   

 
 You raised the issue of the public interest, which is different to a matter that titillates the 

public's attention.  All of the requests that are being raised under FOI and RTI have been 
effectively to deal with all of these provisions that appear in regard to the myriad acts 
that impinge upon the conduct.  There's not just the conduct in regard to the broadband 
over powerlines project but also after that project ended there was conduct embarked 
upon to avoid disclosure of information that related to the broadband over powerlines 
project and adherence to various acts.  You wouldn't think that you would start on one 
piece of legislation and a simple question, 'What have we managed to do?', to then be off 
having to deal with the Commonwealth Freedom of Information Act but in fact that is 
the area that I have been caused to deal with for the last four years. 

 
Mr BOOTH - So what were you trying to find out in the first place?  Can you take us 

through why it ended up with the Commonwealth? 
 
Mr TODD - A very brief background - broadband over powerlines is technology that uses 

powerlines for things other than the distribution of power.  The project started in the US 
with the development of some new technology chips that allowed high-speed 
communications to be imposed on the overhead lines.  That was then sold into Europe, 
where the experience of doing so yielded considerable levels of what's termed 
'electromagnetic interference'.  I find that every time I start talking about this people start 
saying, 'What was the effect of it?', trying to quantify in their own minds what that 
meant; when we talk about 'a denial of amenity', what that meant and who was affected.  
From the perspective of this work, the nature of the denial of amenity is immaterial.  I 
will give you a better way of looking at it.  If you consider the speed limit outside your 
house, the speed limit has been imposed under, I think, the Traffic Act.  It is certainly 
subject to an act of the Parliament that certain limits will apply and if you exceed that 
limit, you will most likely be subject to penalty.  If your speed limit is 50.1 kph or 49.1 
kph, the difference is not enough to give rise to a safety concern really but it is certainly 
enough to give rise to a penalty concern.  Because the Parliament, through the 
legislation, sought fit to impose a 50 kph limit, you are penalised if you exceed it, 
regardless of whether that gave rise to a safety issue, all of the issues that arise from that 
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conduct that was imposed by an act of the Parliament; the Parliament saw fit to impose 
that as a limit.  The same has occurred under the Electricity Supply Industry Act where 
under that act there is a subordinate piece of legislation called the Tasmanian Electricity 
Code and any variations to that code not only agree to change by the regulator but they 
also appear before a committee that hears subordinate legislation. 

 
Mr STURGES - The Subordinate Legislation Committee, and I'm a member of that 

committee. 
 
Mr TODD - Fundamentally the limit that is imposed is imposed by an act of Parliament, it is 

not a council piece of legislation.  It is not a willy-nilly draft from nowhere, it is imposed 
as a limit by the Parliament.  Under the Electricity Supply Industry Act, section 114, 
which requires distribution network service providers, being the likes of Aurora and 
every other participant in the market who has a licence to distribute electricity to 
householders, there is a requirement to comply with that limit.  It is not a discretion; it is 
a requirement to comply with that limit.   

 
 Further, there are some other provisions.  It is not just, here is the number, comply with 

it; it is even more prescriptive.  Here is the number, understand what it means, ensure 
you do not exceed it.  If you are advised of an electromagnetic emission causing 
problems within the distribution area, you are required to go and investigate it.  You are 
required to determine if it is above the limit.  If it is above the limit, you are required to 
reduce the emission below the limit. 

 
Mr GROOM - Penalty for breach? 
 
Mr TODD - It is 1 000 penalty units on occurrence; 100 penalty units per day.  It can soon 

mount up. 
 
Mr BOOTH - This electromagnetic interference? 
 
Mr TODD - That is just any breach of the licence condition.  Under section 114, a maximum 

penalty that can be imposed is 1 000 penalty units on occurrence and 100 penalty units 
per day.  Prosecution or referral for prosecution under section 114 is at the discretion of 
the regulator. 

 
Mr GROOM - I want to put this into context.  What triggered your experience with FOI and 

RTI, as you are going to present to the committee here today, is an allegation of a breach 
of that code by Aurora? 

 
Mr TODD - No, sadly.  My involvement started because chaps were being - I was going to 

say harassed.  But there was a group of individuals who had a hobby and amenity passed 
on that was affected by the emission. 

 
Mr STURGES - Were they amateur radio operators? 
 
Mr TODD - They were.  The thing I am conscious of is that there was a move to marginalise 

those people affected.  If you read through Hansard, it was an effort to identify just a 
select group of the community and say it is only that group over there that is affected.  
The thing is that they were affected because they noticed it.  However, just like a speed 
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limit, it is immaterial to whose property someone sped past.  It is the limit, not the 
property that was sped past that has significance.  But their problem was that they were 
not being listened to and the issue was not being addressed.  They could not get Aurora, 
in this instance, to come in and investigate and resolve the issue and if you refer to the 
Electricity Panel website, www.electricity.tas.gov.au/issues_paper, you will find a rather 
large submission to them that outlines all these issues for anyone who cares to look.  So 
it is detailed, it is a step through of how the media was involved, some aspects of the 
ABC involvement and it also deals with the manner in which it was dealt with through 
the Parliament.  So it is an extensive document and I would refer you, in terms of detail, 
to that particular document.  It also includes dealings with the Ombudsman. 

 
Mr STURGES - Mr Todd, could I, again, try to put this into context, and I am not trying to 

impede your opportunity to provide evidence.  But, as I said right at the outset, I had to 
acquaint myself with what the fundamental intentions of the Right to Information Bill 
were as opposed to the old FOI act 1991.  Through my research, I have concluded that it 
was about trying to improve the transparency in operations of government and provide 
better access to information for Tasmanians.  In short, I understand the issue about the 
broadband over power lines.  In fact, I will put my hand up and say I was the Secretary 
of the Communications, Electrical and Plumbing Union, so I have a pretty good 
knowledge of the issue you are talking about.  So you had, and possibly have, an issue in 
obtaining information?  What this committee is seeking to do, and I am not going to try 
to verbal the committee, is to see whether or not the Right to Information Act is 
providing more transparent and better access to information than the Freedom of 
Information Act.  If you think there are still impediments, I would like to hear them.  Our 
role is to report to the Parliament and make recommendations as to how it can be 
improved and how it can meet the requirements of those four key planks I went through 
before.  That is our role, so it is about the problems you had getting information and the 
concerns you have with the current act in relation to satisfying your requirements.  That 
is what I would like to hear. 

 
Mr TODD - Madam Chairman, objection.  I was asked how to outline how I became 

involved and I have just been caused to endure a discussion on a matter that we will get 
to. 

 
CHAIR - We don't want to offend you because we have invited here and you have come 

along on your own accord, Mr Todd. 
 
Mr STURGES - I didn't mean to be offensive. 
 
CHAIR - I think Mr Sturges raised the point that we'd like to get to because that is the 

subject that we are addressing as part of the committee.  Would you like to continue? 
 
Mr TODD - I think it is appropriate to outline how the issue of amenity effect gives rise to 

the community interest.  One of the key issues in all the discussion of RTI and FOI, 
Commonwealth and State, is the definition of what constitutes the public interest.  In this 
instance what we are talking about, underlying all the hoo-ha and regulations, is that 
individuals were affected by denial of lawful amenity for - I will split the period into 
two - up until 20 June 2007.  As best as I can determine, from 17-18 August 2005 the 
denial of amenity that occurred was because Aurora was unaware of what its licence 
conditions required of it.  Subsequent to that date, because at that time it was brought to 
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notice what the requirements were, they continued to deny amenity through until 
15 January 2008.  When it comes down to the public interest test, what we have is a 
State - and I am going to use the terms, 'agency' and 'authority' pretty interchangeably.  
There is a problem in that some authorities are not authorities for some things, so I tend 
to refer to them as agencies, so if you use the word 'agency' think of it as authority. 

 
 An agency such as Aurora, and in fact any other, embarked subsequent to 20 June on 

what was a wilful and illegal activity.  Prior to that it was not wilful, as best I can 
determine; they just didn't know what their licence conditions were.  The public interest 
arises as to why they didn't know what their licence conditions happened to be, given 
that we have an Electricity Regulator who has an oversight function under the Electricity 
Supply Industry Act, with a role to ensure compliance to the licence conditions.  If you 
have people who don't know what their licence conditions are and have not known it ever 
since they had a licence, then the regulator has failed totally to carry out his functions 
under the Electricity Supply Industry Act.  The Electricity Regulator's findings that were 
handed down on 1 March 2008, and subsequently in July 2008, were at great pains and 
deliberately so on the second occasion to ensure there was no mention of the extent of 
amenity denied.  So you raise the question of the significance of RTI and FOI but the 
core issue of RTI and FOI is the rights of the people not to be subjected to that style of 
activity.  The reason I got involved was that they were getting nowhere with their direct 
discussions with Aurora.  They then called upon the Australian Communications and 
Media Authority because, as licence holders under the Commonwealth Act, they had a 
right to have an investigation done.  The fact they had to do so demonstrates that, again, 
the customer complaints handling was not carried out as the Electricity Supply Industry 
Act through the Tasmanian Electricity Code required.  That is not an issue that the 
regulator chose to even acknowledge let alone deal with.  The public interest 
consideration is that all of those things go to a regulator not performing as a regulator is 
required to perform. 
 

 One of the issues we have in Tasmania is that, as far as I am aware, we do not have a 
definition of corrupt conduct, unless someone can remember one.  There is a definition 
of misconduct but we do not have definition of corrupt conduct.  So it could be said that, 
at all times, we do not have corruption in Tasmania because we do not have a definition 
of what corruption happens to be.  However the New South Wales anticorruption 
commission act does have a definition of what constitutes corrupt conduct and it is, in a 
sense, split into two parts.  They defined what I would see as grave misconduct.  It is 
important to understand what corrupt conduct is because it gives you a better guidance as 
to what is not occurring.  It is a really good definition and I recommend it.  The 
behaviours that we got involved in are denial to amenity in the first instance because a 
regulator did not perform as the act required.  Subsequently, we had company who knew 
that they were in breach of their licence requirements but continued to do it anyway. 

 
Mr BOOTH - Was that Aurora? 
 
Mr TODD - That was Aurora. 
 
Mr BOOTH - So you are saying that they knew that they were in breach of which acts? 
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Mr STURGES - Again, I have no knowledge of this so I need to inform myself.  You say 
that Aurora were aware that they were in breach of legislation.  Was that as an outcome 
of court hearing, a court decision? 

 
Mr TODD - No.  In fact that arose because the regulator received a complaint on 6 June 

2007.  On 20 June, the regulator wrote to Aurora.  We know this because of FOI.  I have 
the letter.  Upon receipt of the letter, panic set in and I table before the committee the 
internal correspondence of Aurora which appears in the Electricity Panel.  You ask did 
they know and when did they recognise.  The pivotal wording contained within this 
correspondence, Darryl Munro to Leigh Mayne and Geoff Martindill, Friday 22 June 
2007 was,  'We do not actively use the standard referred to in the Tasmanian Electricity 
Code.  We manage the risk by making the assumption that if we have no complaints then 
we presume we effectively comply regardless of what the actual level of electromagnetic 
interference from powerlines is.'    

 
Mr STURGES - Again just for the record, you got that information through the old Freedom 

of Information Act 1991? 
 
Mr TODD - Yes. 
 
Mr STURGES - I don't want to impede the delivery of your evidence but can I come back 

again to some of the basic research I have undertaken around the introduction of the right 
to information bill? 

 
Mr BOOTH - Could I finish up on that line firstly? 
 
Mr STURGES - Yes, you can. 
 
Mr BOOTH - The point I was trying to get at there, Mr Todd, was that Aurora knew on the 

20th at least? 
 
Mr TODD - They knew that they were not in compliance with the requirements of the 

Tasmanian Electricity Code which is a condition of their licence under the Electricity 
Supply Industry Act. 

 
Mr BOOTH - So then you found that out through FOI? 
 
Mr TODD - I did.  There was quite a delay from that point in time to when the first requests 

were raised because they were only raised when the Regulator came up with a set of 
findings as to what had actually occurred.  It was a matter of working backwards as to 
how did you manage to get that decision?  What caused you to make that decision?  Was 
it that someone gave you false information, that they manipulated the information set that 
you had and caused you to make a decision or was it a folly of your own?  Did you come 
up with this because you were following your own agenda?  Was there some other 
influence beyond Aurora that caused you to make the decision as you did?  Certainly the 
Regulator's decision did not recognise the duration or extent of the omissions - refused to 
address that; refused to acknowledge the evidence that was presented to the Regulator 
showing how long it had been going on; refused to look at why it was that it managed to 
occur if in fact the licence conditions are so explicit. 
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 Graeme, you asked about the public interest and what then flowed. 
 
Mr STURGES - Yes.  I am really not trying to impede you giving evidence but I really want 

to get to the bottom of issues that you have in obtaining information and any potential 
impediments in relation to you getting the information.   

 
 The resolution clearly says, if I may, and I am sorry if I am cutting across you, 'noting the 

importance of right to information to a functioning democracy, the Right to Information 
Amendment Bill 2011 is to be referred to the Community Development Standing 
Committee of the House of Assembly', which is this committee, 'for investigation and 
report thereon and that (a) Submissions and evidence from interested parties including 
those with experience in dealing with the principal act from both applicants and 
responsible departments and other matters incidental thereto'.   I have also gone on to find 
that the act has defined information disclosure into four categories and it might assist you 
in providing us with evidence - required disclosure which is information already required 
to be released by law; routine disclosure which is information which a body decides to 
release on a routine basis and that seems like reports, quarterly reports or what have you; 
acting disclosure being information which is freely released on request, and I think this is 
the area that you are getting to Mr Todd, assessed disclosure which is information which 
is released on application after it has been assessed against the legislation.  This comes 
down to the public interest.  What I am trying to ascertain is how we can meet that 
criteria and what problems you have had.  I do understand the issue of broadband over 
powerlines and I do understand that there are matters.  This inquiry, my understanding is, 
is for us to have a look at how we can make the act better for people like you to get 
information. 

 
Mr TODD - Chairman, with your agreement let me finalise this one and then ask the member 

a question. 
 
 After determining that they were not in compliance with their licence conditions, officers 

of Aurora then went off and misled the Regulator saying that they did comply with their 
licence conditions on 5 July. 

 
CHAIR - Mr Todd, if I can interrupt you, this committee is to inquire into the terms of 

reference as set out. 
 
Mr TODD - The question for this committee is do you appreciate that that style of matter 

satisfies the public interest? 
 
CHAIR - I think you have demonstrated that clearly. 
 
Mr TODD - If that satisfies the public interest test then it is worth just clearly saying yes or 

no because the remainder of the evidence to be given hinges upon whether you recognise 
that these matters are of the public interest.  It goes to the core of right to information 
legislation, to the core of FOI legislation.  If there is not a common understanding and 
agreement as to what a public interest matter happens to be, which is one of the giant 
hurdles in whether an applicant is vexatious, whether an applicant has a right under RTI 
to raise one, two, five, what their limit is, number of requests, if there is not a clear 
understanding of what a public interest matter happens to be, and I have just done my 
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best to outline one to the committee, if this is not a public interest matter then I am at a 
total loss to understand what a public interest matter therefore would be. 

 
CHAIR - I feel satisfied that you have demonstrated that it is a matter of public interest and I 

am happy if you are able to then explain to us. 
 
Mr STURGES - And I respond to your question.  I am paying particular attention and I have 

noted quite clearly that the definition of public interest is a key matter that you want 
brought before this committee.   

 
Mr BOOTH - What we are trying to find out here is are the amendments to the act going to 

work or will they in fact make it more difficult for people to get information.  I think 
unless we hear of the experience of Mr Todd and other experts in FOI and RTI we are not 
going to be able to understand the sorts of hurdles that can be put in the way and that is 
what I am particularly interested in.  I am interested in hearing what Mr Todd has to say 
because it seems that he started off with a fairly small problem, which was a bit of 
interference over powerlines, which then cascaded into an enormous range of offences as 
you are alleging, breaches of regulations, and all of this was discovered through FOI.  Is 
that correct? 

 
Mr TODD - Yes.. 
 
CHAIR - Mr Todd, for my information it would be easier if you made it clear how you 

obtained the information that you are reading to us.  I think that would be useful to know 
rather than just saying you received this information - perhaps a time frame or how you 
applied to get the information so that we are able to ascertain what method you did use, 
what methods worked and how we can improve the legislation. 

 
Mr TODD - I appreciate the request.  Where I am heading is a slightly larger problem which 

is the fundamentals of why the act just won't work. 
 
Mr STURGES - This is the Right to Information Act? 
 
Mr  TODD - Yes.  We will talk about the manoeuvres that have been undergone to get the 

information but the problem that confronts this State is that this committee has a view of 
what constitutes the public interest that is totally at odds with that of the Ombudsman. 

 
CHAIR - And you have been able to determine that just by what you have heard already 

today. 
 
Mr TODD - By repeated statements by the Ombudsman that he is refusing to deal with the 

matter.  He does not see it as a public interest matter.  You cannot have applicants 
moving forward if there is not a clear understanding between the Parliament and the 
officer given the oversight and can we say management responsibility of the day-to-day 
application of the act.  You cannot have a disparity in view between the Parliament and 
that officer.  I can give it to you ad nauseam; there is 25 megabytes of it published on the 
electricity panel's website.  You can work your way through it, and when you get to the 
bottom work out the number of times the public interest test is presented and it is based 
on documentation received under FOI and RTI.  By the time you have finished the 
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number of public interest matters that you identify, the Ombudsman has an entirely 
different view of the matter. 

 
Mr BOOTH - So you are saying then that although parliamentary legislation creates the need 

for a demand that this stuff be released in the public interest, the Ombudsman simply 
says no, it is not in the public interest? 

 
Mr TODD - Yes. 
 
Mr GROOM - Can you expand on that?  What does the Ombudsman say? 
 
Mr TODD - When I am reading documents the problem is - 
 
Mr STURGES - While you are looking for that, Mr Todd - 
 
Mr TODD - Does that answer it? 
 
Mr STURGES - Yes, in fact it is actually assisting me now to put this into perspective with 

the terms of reference. 
 
 At the risk of verballing you, I think you are telling me that the legislation needs to be 

more specific in relation to the definition of what constitutes the public interest test.  Is 
that what I am hearing?  I will let you respond.  If I can just use the analogy of the 
Parliament being the board of the company and the Ombudsman being the CEO in the 
operation of the company, it is normal practice for a board to set policy and be specific 
and the CEO and the staff to then implement it. 

 
Mr TODD - Your analogy is absolutely right. 
 
Mr STURGES - Is that what you are suggesting Parliament needs to do? 
 
Mr TODD - Your analogy is right.  There is one variation.  You are the elected shareholder 

representatives to the board of Tasmania. 
 
Mr STURGES - I acknowledge that. 
 
Mr TODD - Yes, without question, if we had a subsidiary dealing with FOI matters, the chief 

executive officer's understanding of what the public interest happens to be is entirely 
different to what we seem to be identifying and I certainly identify to be a public interest 
matter.  The biggest stumbling block I ran into was not the act, although there were some 
creative manoeuvres under it, but the Ombudsman. 

 
Mr BOOTH - In terms of interpreting what the public interest is or not? 
 
Mr TODD - And a whole lot more. 
 
 I will also bring to your notice that the Right to Information Act is not a piece of 

legislation in isolation.  The Personal Information Protection Act ties into the Right to 
Information Act so where parties in the State request personal information held by an 
entity or agency, it is effectively the provisions of the Right to Information Act which are 
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the default conditions of access.  Effectively the RTI is the how to do it and the PIP act is 
the what to do.  They have to be thought of together. 

 
 There is another piece of legislation that has an even greater bearing on RTI than the 

issue of how long it takes to get requests dealt with.  The Right to Information Act and 
the Freedom of Information Act are predicated on the basis that the Archives Act will be 
complied with. 

 
Mr BOOTH - To ensure that you have access to the documentation? 
 
Mr TODD - It is no use having all the rights of access in the world if the agency is not 

keeping records.  That is where we run into another hurdle which is that Aurora have not 
just failed to comply, by their own admission, with section 10 of the Archives Act that 
relates to the maintenance and keeping of records and a few things besides, but also the 
destruction of records, inclusive of even destruction of records whilst subject to FOI 
requests. 

 
CHAIR - How do you know that? 
 
Mr TODD - Peter Davis provided advice to the Ombudsman finally, within a couple of 

weeks of 25 May 2010, that that was in fact occurring or had occurred. 
 
Mr BOOTH - Are you saying that you have evidence that Aurora actively destroyed records 

whilst FOI requests were in for those records? 
 
Mr TODD - Bob Kimber's records were subject to an FOI request that commenced I think in 

October 2009.  It was not finally dealt with until the Ombudsman refused every request, 
within the last month, during which time Bob Kimber finished up with Aurora and they 
went in and, in Peter Davis's words, sanitised his PC. 

 
Mr BOOTH - Whilst there was - 
 
Mr TODD - Whilst there was an active FOI request, and at the same time there was no 

functional disposal authority.  Is anyone here familiar with the Archives Act? 
 
Mr BOOTH - Vaguely. 
 
Mr TODD - The manner in which you destroy records lawfully is that the State Archivist, no 

doubt in conjunction with the agencies, puts together a schedule of timely destruction by 
category.  So if you have a document of a certain type, you are not permitted to destroy 
that document until certain things have occurred or certain times have elapsed.  In the 
case of short-term records, like transcribing one document to another, you are not 
permitted to destroy that record until you have a proper copy of it, wherever you are 
copying it to, if that makes sense.  In the case of Aurora that did not happen.  They just 
seemed to have lost the lot.  A functional schedule is a big set of categories particular to 
the operations of the agency. 

 
Mr STURGES - So again for simplicity, and I understand that you have had some 

considerable time delving into this, would it be fair for me to say that in relation to this 
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inquiry there are significant issues in relation to interface of the RTI act and other 
relevant pieces of legislation as you have just alluded to? 

 
Mr TODD - That is exactly right. 
 
Mr STURGES - For the sake of us preparing a report, if this is something that our inquiry 

determines that we need to include in the report then we can allude to that.  Do you 
accept that as being reasonable? 

 
Mr TODD - Absolutely.  You cannot have a functional RTI act unless there is surety about 

document creation, records preparation and appropriate retention, and I am heading 
towards one particular provision that has to be dealt with - interfaces to the issues of the 
Archives Act.  Hopefully what has been established is that I am somewhat credible as a 
witness.  I actually do know what the legislation says and we are about to discuss one 
particular aspect of the legislation that is a really big problem.  Are you comfortable with 
that? 

 
Mr STURGES - I am happy and I am not trying to stop the flow of information; I am trying 

to understand and I am piecing it together. 
 
Mr TODD - I have dragged you all away from how long it takes to what are you doing it for 

and how do you manage to get things at all?  Some disposals go for five years, some 
disposals for seven years, some permanent records cannot be destroyed and have to 
handed over to the State Archivist.  FOI and RTI and Federal had a common expectation 
that the records would exist if they were required to be kept.  The problem is that they are 
not being kept and also in the case of Aurora they are actually being destroyed during the 
course of FOI requests.  So there is another piece of legislation, the public interest test.  
We have an agency that does not understand what the Parliament has set out as a 
requirement for them to perform to.  When I write a specification and use the words 
'shall' and 'must' it does not say do what you feel like.  I would expect that when you 
incorporate the term 'shall' and 'must' into legislation what you are saying is you do not 
have discretion, this is actually what you are going to do.  What I add to it is but if you 
think it is wrong, for goodness sake come and tell me about it so that we can go back and 
revise the legislation or specification.  There is a problem that legislation is being passed 
with an expectation of compliance.  When it gets to the bottom end, no we do not feel 
like that. 

 
 The point being that discretion is being exercised by the Ombudsman. 
 
Mr STURGES - Can I ask you a question?  It is starting to get a bit clearer.  Again I do not 

want to lead you but Parliament has processes in place.  The Public Accounts Committee, 
for example, which I was a member of for many years, inquires into compliance, and into 
a various range of matters that the Parliament has dealt with and is dealing with.  Are you 
suggesting, again I do not want to verbal you, that perhaps we need to have a process to 
audit compliance with RTI and that interface with other relevant pieces of legislation? 

 
Mr TODD - If you mean an oversight process to ensure that legislation is being applied as 

the Parliament and the Crown gave assent to, absolutely, and any whiff of non-
compliance has to be dealt with because if the act is deficient for legitimate reasons it 
needs to be fixed.  We all go about setting these things up in good faith. 
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Mr BOOTH - Can you step us through then?  One would assume that Parliament has passed 

these laws that provide access to information - freedom of information; right to 
information. 

 
Mr TODD - Can I finish Graeme's second part?  Graeme, the second question was the 

oversight mechanism.  You already have an oversight mechanism which is the 
Department of Justice report to the Parliament with an annual report on the performance 
of compliance to the Right to Information Act and Freedom of Information Act until such 
time as the transitional arrangements bill sees all FOIs commenced prior to the 
commencement date end.  You know that the document that was tabled in the House was 
false in April.  The follow-up question is therefore why don't you know? 

 
Mr BOOTH - In April this year? 
 
Mr STURGES - I know because I was not in the House. 
 
Laughter. 
 
Mr TODD - I would expect the answer is, 'No-one told me'. 
 
Mr STURGES - Can I be serious.  Are you suggesting that the current oversight process - 

and again I am not trying to verbal you but we have to get a report out of this, and we 
will be talking to other witnesses by the way - that you have just gone through is 
significantly deficient? 

 
Mr TODD - I cannot be having these problems if it is working. 
 
Mr STURGES - I just want you to say it for the record. 
 
Mr TODD - If there was an ability to put it in capital bold lettering with an expletive that 

preceded it, yes. 
 
 Let me finish off on the issue of the interface with the Archives Act because this is a 

really big issue.  If the media have their pens poised, they need to understand what this 
means and so too does every constituent and member of the House. 

 
 There is a provision under section 10 relating to electronic information.  Section 10(2), 

and I take leave of the House to read it, says, 'A .person is not entitled to information 
contained in back-up systems or information that has been disposed of in compliance 
with an approved disposal schedule issued under the Archives Act'.  I think it is entirely 
reasonable, and it will be to the detriment of some, that where records are being lawfully 
deleted to the requirements of the Archives Act they have gone.  If the Archives Act 
requires you to keep it for seven years then there is no reason that an agency should be 
caused to go off dealing with it if they only have to keep it for seven years.  They might 
fortuitously have kept it for eight but there has to be a limit to it.  They could have just as 
easily deleted it after seven and you have to call it quits sooner or later.   

 
 The problem is this provision does not deal with where records have been unlawfully 

deleted. 
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Mr BOOTH - That is section 10? 
 
Mr TODD - Section 10(2).  Notwithstanding it be illegal and deliberate and wilful and 

slippery, and I will tell you how you do it and still get away with it, this provision of the 
act does not cause unlawfully deleted information to return to being responsive.  So if 
you happen to be an agency - 

 
Mr BOOTH - Can you give us a live example? 
 
Mr TODD - That bit of paper you have got.  The one you are writing on.  You get wind of a 

bit of a surge in FOI requests, RTI requests same thing, they are interchangeable.  Let me 
give you the other statement you will horrified to know, pretty much all the avoidance 
behaviours that Aurora got up have been somewhat legitimised under the RTI act. 

 
 That piece of paper would be seen as a primary record, a primary source record.  You get 

wind of the fact that someone is getting interested - we will call it an electronic one 
because it is easier to do that with.  It is an electronic word processor document, you get 
wind of it, you create a folder on your hard drive that says primary collection, back-up 
collection, you copy it from that one to that one, you delete it from that one, the primary 
record set - breach of the Archives Act.  However, we go to the practicality of section 20 
of the Archives Act which is the destruction of records provision.  It is a personal 
offence, not an organisational offence.  So for us to determine what the member just 
mentioned to do which is take a copy and stick it in another place and delete the first 
copy and then call the second copy a back-up copy, there is no definition, as you 
remarked, of what a back-up is.  In the entire act we discuss the fact that you are not 
entitled to access to a back-up copy, but there is actually no definition of what a back-up 
copy happens to be.   

 
 Normally you would see a back-up copy to deal with five Fs.  Have you met the five Fs?  

Are you ready for the five Fs?  Failure, fire, flood and fingers.  Back-up provisions 
usually are put in place to deal with the four Fs. 

 
Mr BOOTH - Yes, that is only four. 
 
Laughter. 
 
Mr TODD - The fact that Aurora have deleted their records and now profess not to be able to 

get them back means that their back-up regime is dysfunctional.  We have a $1 billion a 
year company that cannot survive the finger test.  Someone deleted it, unlawfully, and 
they cannot get it back. 

 
 Firstly there is the unlawful conduct of doing it, but I am more horrified about the fact 

that they would willingly go off and do it and they have put together a giant statement of 
what it would take to get it back.  If it takes that to get it back, we have another public 
interest matter that should be of grave concern to the Auditor-General.  It is not just one 
type of record that has disappeared, it is a whole myriad of records that have disappeared. 

 
Mr BOOTH - So you are saying then a record that would be accessible under FOI or under 

the new RTI proposed? 
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Mr TODD - It was always accessible under FOI, but the line taken was if it was legitimately 

disposed of I do not think you should ask for it, but if it was unlawfully disposed of then I 
have expectations you will resume compliance to the Archives Act which would make it 
back to being responsive to the RTI act for the duration of the unexpired portion of the 
retention interval.  That is a lot of words.  The guts of it is that from May 2010 if you go 
ahead seven years till 2017, any person in this State who raises an RTI request on Aurora 
is likely to have their request contaminated by the unlawful destruction of those records. 

 
Mr STURGES - Can I ask, and I am doing my best to digest this - 
 
Mr TODD - You are getting the feel for the evidence. 
 
Mr STURGES - Yes, I am.  The claims that you are making - 
 
Mr TODD - Substantiated. 
 
Mr STURGES - Yes, this is what I want to know.  Where have they been?  They are pretty 

serious claims that you are making.  By whom and how can they be substantiated?  I 
know you have read a letter where you have quoted certain employees of Aurora but 
regarding these other claims about the unlawful destruction of evidence I am just curious.  
Where has that been tested?  Where have you been with that? 

 
Mr TODD - I am glad you asked that question because so commences a tale of woe in other 

legislation.  You would think that in the first instance the minister would be gravely 
concerned that such conduct may have occurred.  Let's face it, he is a shareholder 
representative, not just a minister or member of the Cabinet.  He is also a shareholder 
representative on the part of the crown interest in the company as with the Treasurer. 

 
Mr STURGES - I understand the structure. 
 
Mr TODD - The minister will not have a discussion about it.  The minister has received 

advice of it occurring.  In fact through its being RTI it has caused responses out of 
DPIPWE - it was DIER. 

 
Mr STURGES - Just through the agency you are referring to, but I have to keep up with it 

myself. 
 
Mr TODD - To make sure people are aware of how communications go, when an outside 

constituent writes to a minister it goes to the minister's office.  The minister's office sends 
it off usually to the Ministerial Liaison Unit who stick a tracking number on it and ship it 
off to - we will use Aurora because I know them so well - the Public Relations 
Department of Aurora, Aurora then get hold of it, work out how best to answer the query, 
write and draft up a set of responses for the minister, send it back to the minister's office 
and the minister signs the responses and sends it off to the concerned party. 

 
 So we have documents.  We have documents sent by Mr Todd, tracked through the 

MLU; we have tracking numbers so you can see where they go.  This will enhance too 
that other provision we have to deal with, but you are asking how do you track it. 
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Mr STURGES - No, I am just asking you what process you have been through to 
substantiate the claims that you have made. 

 
Mr TODD - A monstrous amount of work.  You have heard rumours of the numbers.  They 

are all true.  The numbers have a great deal to do with the transitional arrangements bill 
and the destruction of records, to seek to make the access provisions to back-up records 
where records have been unlawfully denied - to try to still get access to those records. 

 
Mr BOOTH - You are talking about the numbers of FOI requests. 
 
Mr GROOM - Can you give us the numbers? 
 
Mr TODD - Unless directed by the Chair, I would prefer not to because for us to discuss 

what the numbers are is peculiar to the transitional arrangements bill and the transitional 
arrangements bill with the disallowance of all the requests by the Ombudsman has seen 
that issue disappear.  So it cannot occur again, but the massive numbers that you have 
seen circulated were to do with trying to get access to records that were unlawfully 
deleted because one of the strategies to me obvious from the conduct was delay, delay, 
delay, whatever you are doing keep dragging it on so that you can get under the more 
favourable terms of the Right to Information Act which deny access to unlawfully 
deleted records.  So even now, if the Parliament directed Aurora to restore those records, 
I can't see that you do not have a choice; you have to decide whether that act means what 
it says.  You are either serious that documents have to be retained because it is not just 
about one subject matter, it is about all subject matters and it affects all right to 
information requests by every media outlet, every parliamentarian.  Unless those records 
are restored to at least be compliant with the Archives Act the whole system is not going 
to work regardless of what you think you have in place because section 10 does not deal 
with the situation where records are deliberately deleted.  And, as I was discussing with 
one member of the media yesterday, the minister takes his copy and sticks it in the folder 
that says back-up copy, he deletes the primary copy, and under the RTI act he can then 
say, 'I am sorry, we do not have any record of that time'.  That is the answer the applicant 
got.  The applicant can do as he likes, even if he saw a copy of it circulated to someone 
else.  He can go off to the Ombudsman and complain under the RTI act, 'I know it exists, 
I have got copies from other places'.  'No, it does not exist'. 

 
Mr BOOTH - Can you detail that?  So you are saying that you have been denied that a 

document exists? 
 
Mr TODD - This one has not cropped up.  This is how it would work.  So this particular 

manoeuvre has not occurred but this is how it will occur because of the wording of 
section 10.  Even if you are directed to restore a record, it then does not return to 
compliant to your request.  The event has passed.  You are denied even knowing the 
record existed.  It is denied from lawful searches, even though it is still sitting here and 
they can just copy it back.  It has gone for the duration of an application's processing.  I 
think that is a really monstrous disaster that lurks in section 10.  What I think is even a 
bigger disaster is that this was pointed out in mid 2010 to Dale Webster.   

 
Mr STURGES - For the benefit of the record, Mr Webster I understand was involved in 

drafting the legislation. 
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Mr TODD - I take it that he is.  He is Secretary of the department and he stands by the 
Ombudsman for his work. 

 
Mr STURGES - I don't think he is Secretary of the department.  Was he fulfilling that role at 

the time? 
 
Mr TODD - I understand that.  So on the first occasion it was created as it is and it was 

passed through the House.  Nick McKim brought it to the attention of Lara Giddings.  If 
you review the Hansard of the House at the time, the answer that Lara gave Nick is 
wrong.  I do not want to go and find it.  Nick raised the question, 'Is it true, Minister, that 
if you delete a record you can get round the requirements of the RTI act?'.  She said no.  
The answer is yes.  In fact you might not in theory because of the requirements of the law 
but there is no requirement to return the document to being responsive so the answer in 
practice is yes and you would be hard-pressed to work out the individual who did it, let 
alone - 

 
Mr STURGES - I think it would be fair to say, Mr Todd, that we will pursue this matter.  I 

do not know if there is much more.  You have made a very clear point. 
 
Mr TODD - I would like to finish one issue and it actually goes to the other big concern that 

arises under this act. 
 
 As a parliament on the first occasion you got what I saw was an efficient piece of 

legislation under section 10.  I do not have to talk about the problem; you can see it.  But 
I am sure if you are creative you can see how you can exploit it.  So as a group you are 
looking to ensure that sort of exploitation does not occur.  It is so much easier with 
smaller organisations like councils and so on than larger organisations that should have 
oversight procedures in place and competent reporting requirements to make sure that 
sort of thing does not occur. 

 
 That problem has been pointed out to the Department of Justice.  This piece of legislation 

has come back to the House for amendments that don't include addressing this particular 
provision.  I want you to be gravely concerned about why not. 

 
CHAIR - We can certainly consider that and that is why we wanted to speak with you. 
 
Mr STURGES - Point taken and, as I said to you, I will make further inquiry and I will 

undertake further research to get a better understanding.  The point that you have made 
certainly is not lost on me.  I understand where you are coming from.  I am now going to 
undertake some further work.  I cannot speak for my colleagues on the committee but I 
am sure this will be a matter that we will discuss. 

 
Mr TODD - I think in terms of things we did not know I can start to see a mounting set of 

lines as a score occurring on the whiteboard invisibly as we speak. 
 
 Section 27, internal briefing information of a minister, is a provision that did not exist 

before in its current form under FOI.  If I wanted to manipulate a decision to be made by 
yourself - you can be minister for something - 

 
Mr SHELTON - Thank you very much. 
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Mr TODD - Choose your agency.  If I wanted to manipulate a decision that you would make, 

I would manipulate the information I provided to you.  I have had discussions with other 
members of the House.  I don't know about you but I like to make my own mistakes.  I 
would prefer not to be set up and make mistakes because someone has manipulated the 
data set that I was provided with.  Whilst section 27 may be seen as a wonderful 
protection mechanism if you happen to be a minister, I would be dead scared if I was a 
minister because it is an even better protection mechanism for the minions who will line 
you up and send you off on directions of their own.  I do not believe that should be an 
outright exemption.  That should be subject to a public interest test like essentially it used 
to be under FOI.  I have heard all manner of arguments.  It limits the free flow of 
information and we cease to have fearless employees giving information to our ministers 
without fear of the consequences.  The problem is that once you don't have fear of the 
consequences, remembering we are not just ministers, we are talking councillors, we are 
talking agencies, we are talking - you will work your own list out.  If someone wanted to 
manipulate a decision, you do not have to manipulate the decision-maker you manipulate 
the information provided to the decision-maker. 

 
 As far as an affected constituent is concerned - and I am about to land something on you; 

you would probably be best to put your glasses down - if a minister is put in a position to 
make a decision and they are provided with false information then the decision can only 
be as good as the information is.  But what happens if you have no ability to work out 
how the decision came about?  How do you then go back and address questionable 
decision-making on the part of the minister?  Ministers can ignore advice.  I have seen 
ministers make up their own advice. 

 
Mr BOOTH - You mean this is on the part of the public getting to be able to understand? 
 
Mr TODD - Yes.  Your minister says - I think I have seen it in Parliament recently regarding 

the Solicitor-General's advice - 'On the basis of advice from the Solicitor-General, this'.  
The best way to manipulate the advice from the Solicitor-General, with the greatest 
respect, is to manipulate what you are asking.  In the case of a minister if you want to get 
a planning decision you manipulate the information set provided to the minister.  Yes, it 
provides a level of comfort to a minister.  If I were a minister I would be dead scared of 
this one because this sets me up for all manner of things that everyone else had an 
interest in because the only way I as a minister could work out whether my department 
was behaving itself is feedback from other parties, places.  You ask the question of an 
oversight mechanism, the greatest oversight mechanism identified as not occurring 
properly is that you end up being faced with an internal review request.  Some aggrieved 
soul has lobbed an FOI/RTI request on a matter, a subordinate officer has lobbed back a 
response, the aggrieved party is not impressed and requests an internal review.  That is 
the first time you are starting to get it to the upper areas of the oversight of that agency. 

 
 I have a grave concern with the mover.  I have to land this one on you.  I have a grave 

concern about the way the act has moved.  It used to be the chief executive officer of the 
agency that had to do the internal review.  To my mind, and that is an issue that I have 
made use of, if you happen to be subject to it you say Todd has exploited it.  If you 
happen to be Todd, Todd make use of it.  It causes the chief executive officer to become 
aware of an issue and to document it as such because he had to deal with an internal 
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review request.  Now there is a manoeuvre to push it down and down and down the 
structure.   

 
 I am watching the clock and I am trying to line up all the issues that I can think that I 

would like you to be mindful of going forward and you start to see section 20 has been 
landed on you without this discussion the second time.  Yet this is one of the most 
dangerous provisions, from my perspective, to legitimate decision-making.  It allows 
people to manipulate the data set for decision-makers. 

 
Mr BOOTH - Without the minister's knowledge possibly. 
 
Mr TODD - Without the minister's knowledge.  I don't know how to put this.  This is real is 

probably the best way of putting it.  I sat there and I shook my head when it passed me.  
This only came to light because of that request under the PIP act.  PIP act requests went 
to quite a number of agencies.  Rhys Edwards obviously does not understand what 
personal information is and when it was suggested untactfully that he go and read the act 
one of his officers actually did read the act and responded with information as per the 
requirements of the PIP act.  People do not seem to understand what personal information 
happens to be defined as.   

 
 A document surfaced and I table it to the committee.  I have a copy of this.  It is not 

intended that you actually read it, just feel the weight of the fabric and understand that it 
happens to exist and you can read it separately. 

 
 This is a discussion that occurred between David Bartlett and Simon Allston it appears, 

unknown to me, back on 29 April 2010.  This is a discussion by Simon Allston of the 
issue of deemed refusals and resourcing and a few other things besides.  We will get to 
the other things shortly.  The first issue that crops up in the discussion of the Ombudsman 
not being able to process the requests on time is that he keeps getting deemed refusals.  
Deemed refusals occur when an agency does not respond within the time period set by 
the department for responses to occur.  Instead of bemoaning the fact that he is knee-deep 
in deemed refusals, how about you stop deemed refusals occurring?  Here is the 
Ombudsman bemoaning the fact that he is knee-deep in deemed refusals, and I know it is 
going to be a distraction; I should not have given it to you.  I am just giving it to you so 
you understand that the issues I raise are here.  Here is the Ombudsman bemoaning the 
fact that he has deemed refusals, why doesn't the Ombudsman advise all agencies, 'If I 
end up with another deemed refusal, I am going to name you'?  The Parliament decided 
that information should be available. 

 
 Hands up those who know how cryptography works?  The basis of message encryption 

and cryptography is that you can never make messages totally immune from being code 
broken.  What you do is make sure that by the time someone manages to break the code 
the information contained within the message has lost time relevance.  If you work your 
way through the Freedom of Information Act, time relevance was more tightly controlled 
than under RTI and the biggest problem that I have experienced with requests under - 
stop reading. 

 
Mr STURGES - I want to ask you a question about it.  You have tendered it as evidence so I 

do not want to ask you a question when you have finished. 
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Mr TODD - The biggest problem I have run into is the Ombudsman would not comply with 
section 48(6) of FOI.  That is the requirement to make a decision within 30 days.  The 
Ombudsman is saying, 'I cannot make a decision within 30 days', and I do not disagree 
with that.  What I do disagree with is that under the Ombudsman Act section 9 there is an 
opportunity for the Ombudsman to request from the Department of Justice additional 
personnel to carry out his role.  If he chooses not to request additional personnel from the 
Department of Justice, what you are doing is denying time relevance to applicants 
contrary to the expectations of the Parliament.  Does that make sense? 

 
Mr BOOTH - Yes. 
 
Mr TODD - The whole thing is you are supposed to respond within 20 working days.  It used 

to be 30 days, now it is requirement for 20 working days which is a month.  What do you 
notice when you first raise a request?  Silence.  You do not get it acknowledged.  Under 
Commonwealth FOI within 14 days you get an acknowledgement that your request was 
received.  Under RTI and FOI there is nothing that happens.  You have no idea whether it 
has even reached the other end.  They do not acknowledge receipt of a request.  So you 
wait for 20 days plus a bit on the basis that maybe it has turned up and you lob a 'Well, 
what happened?', or you lob a deemed refusal to the Ombudsman.  Under FOI there was 
a 30-day limit for the Ombudsman to make a decision.  Parliament saw fit to impose that.  
The Ombudsman is just ignoring that.  If you read some of the High Court decisions 
relating to when Parliament passes legislation that says a time limit, there is an implicit 
expectation that if the Parliament has willed it to be 30 days then it does not matter what 
an agency thinks, budget or otherwise, that is actually what is going to happen.  So if the 
requirement is 30 days then whatever resources it takes to meet the 30-day time frame are 
to be applied to that task, remembering that in all cases if legislation brings up an 
undesired result, there is always an opportunity to bring it back to the Parliament to 
discuss it.  You do your best, you could get it wrong but what you do not want is people 
down the bottom just ignoring it because of budget.  If the Ombudsman was required to 
comply then what he would do is go to the Department of Justice and demand resources.  
The Department of Justice would have to refuse.  That would be a brave secretary of the 
Department of Justice because the Ombudsman would have to reflect that in his report to 
the Parliament, 'I am sorry, the Department of Justice refused to honour a request under 
section 9 of the Ombudsman Act to provide additional resources to meet the expectations 
of the legislation given assent by the Parliament'.  Is that making sense. 

 
CHAIR - Yes. 
 
Mr TODD - You were talking about oversight mechanism.  You get a tabled report that talks 

about the number of requests that he is dealing with as deemed refusals and exceeding 
the 30 days.  He should not be receiving any deemed refusals unless there is a pitched 
battle that has occurred between the applicant and the agency about the volume of the 
request. 

 
Mr GROOM - How many deemed refusals are we talking about? 
 
Mr TODD - Do you mean generally? 
 
Mr GROOM - Generally. 
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Mr TODD - I do not know. 
 
Mr GROOM - Ball park? 
 
Mr TODD - When you look at this document that Simon has generated, he talks about how 

many he has had and the fact that he just cannot comply, 'It is not realistic, nevertheless 
we are trying'.  What he is not saying and I have expectation that he should have done is, 
'I went to the secretary of the Department of Justice, exercised my right under section 9' - 
you do not want to know the subclause number - 'and requested additional information.  
They said no so as I result I cannot meet the requirements of the Parliament'.  You asked 
about an oversight mechanism.  The oversight mechanism is reporting to the Parliament 
on deviations from the requirements of the legislation. 

 
Mr STURGES - Mr Todd, the intent of the Right to Information Bill was about improving 

transparency of the operations and decision-making process and providing better access 
to information for Tasmanians.  I preface my question by just going back to that. 

 
 The document you have tabled lists certain issues with Aurora Energy and I am sorry I 

have not been listening to absolutely everything you have said because I have been 
reading this and thinking of what I need to ask you.  I note in the document it has the 
ground for application, has the agency made a decision on the request, has the agency 
given the Ombudsman material to carry out the review and it is all deemed refusal.  What 
grounds do they give you and have they given you - just some examples - for refusing to 
provide the information?  We have dates of correspondence here but I just want to get a 
feel.  Without going into absolutely every request, just what sort of grounds have they 
given you for refusing? 

 
Mr TODD - In the discussion that I am having about individual officers, and about to, what I 

want you to concentrate on is not what the individual got up to but what the system 
allowed the individual to get up to. 

 
Mr STURGES - I am looking at the system.  I want to stress that too. 
 
Mr TODD - Let me finish the document you have in front of you because it is tied in with the 

very same thing. 
 
 Not only did the Ombudsman bemoan the fact that he was unable to process FOIs within 

the requisite time period under section 48(6) but he then went off and got a little more 
creative and started to mention Mr Todd in dispatches.  The reason this document 
surfaced in a way is actually an error on someone's part if you take the view that the 
Premier is Minister for the Department of Premier and Cabinet. 

 
Mr STURGES - That you got this document under FOI or RTI? 
 
Mr TODD - Well, I got the document under PIP.  The first request is not subject to the 

restrictions of RTI.  The first request is the request for information.  I had better cover 
something else.  Any request made by any individual of any agency is automatically, 
without exception, already under the RTI act.  Unlike the Commonwealth Freedom of 
Information Act where I request this information pursuant to the Commonwealth 
Freedom of Information Act which has to be explicitly stated in the application for the 
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information, all information requested by any agency within Tasmania is automatically 
subject to the Right to Information Act. 

 
 You make a request for something and it should be acknowledged.  The next step is the 

agency needs to determine whether it is already published like all the provisions within 
RTI, the already published information, the act of disclosure, the required disclosure, the 
assessed disclosure.  The first thing that is occurring is the agency never determine any 
request they get for information.  You may as a group decide that is a bit onerous for all 
agencies.  You may decide to alter the act so that when a request is to be treated under 
RTI you want the applicant to actually say that in the application or request.  But if I lob 
an e-mail to Transend and say, 'Tell me about this', that is a request under RTI.  I do not 
think Transend understand it.  Certainly Dale Webster, Department of Justice, will 
confirm because I had a chat to him about it that just as with FOI, there is no requirement 
to set out this. 

 
 That was an aside but I think it is an issue that agencies do not quite understand.  It is not 

when they get an application form for assessing disclosure that it goes under RTI, any 
request that they get for any information is immediately under RTI as an active disclosure 
request by default.  I do not think they know that.  So they ignore it and I think other 
parties have lobbed requests for information and if someone wants to ignore an active 
disclosure request, like please send it to me, there is no penalty for ignoring it and you 
are heading towards deemed refusals. 

 
 The very first one I raised was on the basis that the FOI act was not required to be cited.  

That occurred in September 2008.  It went to the minister, it went to Aurora, Aurora did 
nothing, I waited in good faith till the time expired and said, 'By the way, I have had 
enough of this.  Under the Freedom of Information Act I want this information, thanks, if 
it exists'.  There was a set of information that passed between the minister's office and 
Aurora saying that you cannot treat the original one as a request under FOI.  Yes you can 
because that it what it was.  It was always a request under FOI.  It is always a request 
under RTI because there is no provision within the legislation that requires the act to be 
cited. 

 
 Aurora then decided it was all too difficult and they didn't respond.  The minister didn't 

respond and it got referred to the Ombudsman.  Aurora then took even more time to 
make a decision and it was not until January the following year that I got the first 
decision from Aurora.  So it went back to Aurora, Aurora took the opportunity to make 
the first decision, claimed it to be exempt and then it goes to internal review.  Are you 
understanding the way in which you destroy time relevance? 

 
Mr STURGES - Excuse me, can you pull you chair in otherwise we will not get Hansard.  

Just a minor matter. 
 
Mr TODD - Destroy time relevance of the information that the applicant is seeking.  It went 

to the Ombudsman after the internal review consumed even more time.  They claimed 
exemptions.  The Ombudsman then had to review it.  It didn't comply with section 48(6), 
so time continues to blow out.  As soon as an agency decides that they do not want to 
provide an answer they can exploit the manner in which this act works, knowing that 
under RTI, under section 50, there is no penalty to be imposed on an agency that does not 
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comply with the time limits provisions.  You read section 50 and it is very tightly 
constrained as to what an ombudsman can impose a penalty for. 

 
Mr BOOTH - So that just gets buried? 
 
Mr TODD - No, the Ombudsman can put an end to it by naming and shaming.  Unless the 

Ombudsman is prepared to put an end to it, this will go on forever.  The first strategy is 
to ignore the request - did not realise it existed.  Who was that one?  Andrew Jamrozic 
and Lisa Hutton were the ones who tried that twice.  It also occurred with Lin Thorp - did 
not realise it was an FOI request.  I say it is an FOI request.  The same will occur with 
RTI, although it has a form now.  Active disclosures are only a straight request.  
Assessed disclosures have to be on a form.  They just ignore it.  So it then goes off to, 
'You have to raise an assessed disclosure if you think you are going to get a response'.  It 
is only through the assessed disclosure regime that you can impose the timeliness of 
decision making.  For first decision, then you have a right to an internal review, then you 
have referral to the Ombudsman. 

 
Mr BOOTH - So you are explaining how you got this document? 
 
Mr TODD - We are talking about deemed refusals.  We are about to talk about forms. 
 
 The matters of concern in the section that is identified to be Commonwealth, being the 

compliance to section 1309 of the Corporations Act, the misleading of boards and 
directors and shareholder representatives, were being dealt with by the Australian 
Securities and Investment Commission.  I really do not hide stuff from ministers and the 
like so they got to see copies of what was going off to the Australian Securities and 
Investment Commission and all of a sudden the brakes went on in the giant panic of all 
panics.  All of a sudden I received a letter out of the blue stating that unless requests were 
put on forms, no request would be honoured. 

 
Mr BOOTH - What is the context of this? 
 
Mr TODD - The deemed refusals. 
 
Mr BOOTH - This relates to this letter, does it?  So this is from Aurora? 
 
Mr TODD - Yes.  This discussion was about Todd and apparent refusals to have meetings 

and what you have is the fact that that was totally untrue.  I was quite happy to have 
meetings with anyone. 

 
Mr BOOTH - The only thing, Mr Todd, is that unless it is read the document will not appear 

in the Hansard.  You need to actually identify what you are talking about - a deemed 
refusal from Aurora or a request from Aurora. 

 
Mr TODD - My apologies.  The member have in front of them the correspondence from 

Simon Allston to Hon. David Bartlett MP.  It has a DPAC reference 6782, received 4 
May 2010.  The majority of the document deals with the inability of the Ombudsman to 
comply with section 48(6) to meet the timeliness provisions of the act. 
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 Given that no-one has nodded off, I guess someone is getting benefit from this.  One of 
the determinants of the Ombudsman's resources is the requirement to process requests 
within a specified time frame.  The RTI act removes the requirement to process 
applications within a prescribed time frame.  As much as the Ombudsman thinks that is a 
good idea, I bet he doesn't when he works out that his resourcing is tied to the 
requirement to meet the objectives of Parliament, which used to be 30 days.  So had he 
been doing his work he would have had a department big enough to process those 
requests with a bit of time.  Now there is no requirement for him to perform in a 
particularly timely manner and therefore there is no requirement to meet the objectives of 
all of this, which is to provide the maximum amount of information to constituents, in my 
view, in a timely relevant manner.  It is no use providing it to them seven years later after 
the event has occurred.   

 
 If you do not provide a time frame that the Ombudsman has to report to, it automatically 

does not turn into a requirement to resource the Ombudsman so it then self-perpetuates.  
He never gets the resources to do the work because he no longer has a requirement to 
perform, whereas before he did.  He could have asked, he could have shamed the 
Department of Justice, it would have landed back with the Parliament and the Parliament 
could reconsider whether that time frame was appropriate.  His advice was no it is not 
and I agree with him that it is not because there is a lot of work in it.  But until that feeds 
back to the Parliament as a diversion from the requirements, it is never going to be fixed.  
In this case what we have done is taken away the requirement to perform.  The 
Ombudsman is never going to get any resources any better.  The performance of the 
Ombudsman's office in throughput terms is never going to get any better now because he 
does not have a time frame to meet.  He cannot point to it and say, 'Parliament, you set 
this number; I am required to meet this.  You cannot set that number and require me to 
perform', which he could have done under FOI; he just didn't because it seemed very 
convenient to just not process applications as the Parliament gave assent to. 

 
 You asked about deemed refusals. 
 
Mr BOOTH - So you wrote to ASIC? 
 
Mr TODD - I wrote to ASIC.  That is page 3.  On the fourth page, third paragraph, I 

currently have 43 FOI files open as a result of applications for review by this gentleman.  
The reason he has the applications is that Aurora had requests, wrote to the applicant 
Todd and said, 'Unless it is on a form, we are not going to process it, and we are not 
going to process the ones we have already got'.  That was a brave manoeuvre for a bloke 
who knows how to use a word processor. 

 
 The day after the correspondence arrived they were knee-deep in documents with forms.  

Not only did they have the original requests with the time clock running, they had new 
ones with forms with the time clock running again. 

 
Mr BOOTH - The same request? 
 
Mr TODD - No.  That is an issue that I am sensitive to because as soon as you raise the 

second request, the act talks about the existence of information at the time of application.  
This is important to recognise because there is a provision within the RTI that says if you 
lob the same or similar request you can be disallowed.  If you have the very same request 
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and send it on Tuesday and then you take the very same request and send it on Friday, it 
is quite possible that the yield to the second one will be different to the yield of the first 
one because it can only be information in existence at the date of application.  You 
cannot send a request in for something you will do next week.  The reason that poor old 
Aurora got a series of them is that we had events unfolding and continuing so they were 
being daisy-chained.  Cover the first week and then they get one for the second week at 
the end of the second week and then in the third week they would get one to cover not the 
same information but leap-frogging.  So when the request was sent in the second time 
that changed the responsive set because of the date.  So when I sent it the second time it 
changed the date range of the document's response time. 

 
 Aurora then moved to a little manoeuvre under Hansard to read that letter in which they 

actually identified Mr Todd as Mr Todd from Launceston, saying that they would comply 
with the requirements of the act, which is a total mystery to me because they already had 
requests with forms.  Why were we having a discussion about the requirement to lob 
forms in in December when on 9 November they already had all the documents with 
forms?   

 
 You asked about deemed refusals and not only did they not respond to the first lot that 

they decided they would not respond to, time elapsed, they then did not respond to the 
second lot on the forms that they demanded to be submitted which is why you see 
deemed refusals and when you look at that table - the table that we are referring to is 
right up the back; a set of three pages - it says, 'Application for review lodged by Mr 
Greg Todd against Aurora Energy, outstanding as at 1 April 2010.'  The reason that you 
see mentioned, the third one, e-mail 12 October 2009, relodged 9 November 2009.  They 
did not honour the first one.  It was one they said they refused to unless they got a form 
which under law they were never required to receive, and even after they got them raised 
on forms, they ignored those as well.   

 
 You asked about what the basis of their refusal. 
 
Mr STURGES - Yes. 
 
Mr TODD - Well, you don't get one. 
 
Mr STURGES - I have gathered that. 
 
Laughter. 
 
Mr TODD - All you know is you are standing there with nothing.  Regarding those requests, 

we are talking about 2009, but we are now only just talking about supposed completion 
of them.  What I am getting back is advice that all of this is not in the public interest.  It is 
not a mistake that I led you down the path of what using the public interest is because I 
have an ombudsman saying none of this is in the public interest.  I also have an 
ombudsman who is saying, 'If you think crimes have been committed, refer it to the 
police' because the police want evidence. 

 
Mr STURGES - Mr Todd, just again for my benefit and for the record, the claim you are 

making in relation to the Ombudsman, that is in the absence of a definition of the public 
interest.  There is no definition in the legislation. 
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Mr TODD - No, the issue is that the Ombudsman can determine the public interest to be 

whatever he wants to make it. 
 
Mr STURGES - That is the point I am trying to make.  That is in the absence of a prescribed 

definition of public interest and for the purpose of this legislation.  Is that correct to come 
to that conclusion? 

 
Mr TODD - As close as you can get a yes.  There is such a disparity of views as to what the 

public interest happens to be and it pervades RTI, PIP, Integrity Commission, all of the 
legislation that allows discretions to be exercised to determine whether things should 
proceed. 

 
Mr STURGES - I have not lived with this to the extent that you have, but depending on the 

personality making the assessment it could determine - 
 
Mr TODD - That is exactly right.  If you have the person in the middle then they have an 

environment in which to make a decision. 
 
Mr STURGES - Again I am speculating, other witnesses may choose to challenge the claims 

you are making, but I just want to be clear. 
 
Mr TODD - I am only make claims based on the documents. 
 
Mr STURGES - Correct.  I just want to be clear on the points that you are making. 
 
Mr TODD - Absolutely. 
 
Mr GROOM - How is that dealt with in the Commonwealth legislation, for example? 
 
Mr TODD - Under the Commonwealth legislation we do not have the Ombudsman as judge 

and jury.  We actually have a request dealt with by an information commissioner first.  
After the Information Commissioner, it can then go to the Administrative Appeals 
Tribunal.  Questions of law are referred to the Federal Court.  It can then go to the 
Ombudsman who can then send it back to the Information Commissioner or he can send 
it off, on questions of fact, to the High Court; questions of law to the Federal Court.  

 
 There is a problem in Tasmania that we have one individual that is judge and jury of 

determining, dare I use the word 'vexatious'.  For the purposes of the RTI act one person 
does it, but under the vexatious proceedings legislation it has to go to the Supreme Court 
on application.  The problem I keep running into is that unless I want to take all of these 
decisions one after the other to the Supreme Court and even then the Supreme Court has 
not got power of direction over the Ombudsman, I don't know that necessarily I am 
different to other applicants, it is just that I have a bigger problem or identified a bigger 
problem, the range of it all.  The system is allowing one individual to be judge and jury 
without other parties understanding what information, section 27, the decision has been 
based on.  What I keep identifying in all of the decision statements is that if you leave out 
the inconvenient bits you get to make any decision you actually like and the formal 
record only reflects the decisions substantiated by the information you cite, not the 
information that you happened not to mention.  In the document you have here, that I 
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have just tabled, is a copy of correspondence that went to Peter Davis.  Apparently I did 
not know that Aurora were outright refusing.  This is the correspondence Simon Allston 
sent to Peter Davis on 12 April 2010 and there is a discussion of it in the document the 
week before.  Apparently Aurora were refusing to honour the requests and in fact in the 
end they continued to do that. 

 
Mr BOOTH - Aurora were refusing to honour whose requests? 
 
Mr TODD - Simon Allston's.  If you read the document, it appears as if he went off to the 

Solicitor-General to determine his powers of direction because Aurora were just not 
going to deliver up the documents. 

 
Mr GROOM - On what grounds? 
 
Mr TODD - I do not know.  I am glad you raised that.  Legal professional privilege is another 

issue.  Let me cover that in passing.  Under the Tasmanian legislation records created by 
an Australian legal practitioner, which is defined as someone holding a current 
practitioner's certificate, which excludes those who are not holding deemed practitioners' 
certificates under the Legal Practitioners Act, I think - Tasmania Police are not required 
to hold practitioners' certificate.  They are deemed to have one.   

 
 Under the Federal legislation there is a exemption in respect of legal professional 

privilege where it applies to operational information which puts an end to agencies filling 
their ranks full of lawyers with practising certificates so as to frustrate the interest of 
applicants to operational information.  So if you claim legal professional privilege under 
RTI, you can get away with it even in regard to operational matters, whereas under the 
Commonwealth FOI act you can't.  Section 3 sets out that you are not able to claim an 
exemption where the information relates to operational matters.  So in the case of 
Tasmania Police where they have FOI requests regarding how they were making some 
decisions about compliance even to the FOI act they were claiming the legal professional 
privilege.  One of the problems they had about what they were claiming professional 
privilege in regard to is that you don't get to find out what it is.  You only know they have 
claimed it.  Under RTI you don't even get to know that they have claimed it, but there are 
exemptions to legal professional privilege such as the facilitation provision that says you 
can't use legal professional privilege to further an illegal activity. 

 
Mr GROOM - Contrary to public interest. 
 
Mr TODD - There are a range of reasons that you can lose legal professional privilege like 

being willy-nilly about who you sent it to, which is one of the things that caught Aurora 
out.  They were sending it all over the place but still claiming privilege.  Legal privilege 
under RTI is inconsistent with the Commonwealth legislation.  If I could inspire you to 
put a note on paper it would be good to get the two lined up because you do not want to 
create artificial reasons to deny those - 

 
Mr STURGES - The note is on paper. 
 
Mr TODD - Way to go!  I was talking about deemed refusals.  I am back to this document.  

This whole saga of someone is not going to deal with it, someone is not going to 
respond - 
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Mr BOOTH - Just before you move on to that, if I could get this on the record clearly that 

what you said is that the Ombudsman had written to Aurora requiring them to provide 
documents and they refused. 

 
Mr TODD - I do not have records.  All you can do is refer to his correspondence to the 

Premier.  He talks about the fact that he was doing it and he was moved. 
 
Mr BOOTH - It is contained within that document that you tabled? 
 
Mr TODD - It is in this document.  He was discussing what he had gone to to try to get 

information out of Aurora.  He had spoken to the Solicitor-General to determine what his 
powers of direction were.  He talks about paving the way for an explicit direction to 
comply with this document, 12 April 2010, including the table of deemed refusals.  It is a 
shame he did not talk to the Premier about why they were being refused, why he has all 
this work because Aurora is refusing to comply with the act.  In December they said in 
Hansard, 'We will comply with all of our obligations under the act in regard to these 
requested forms'. 

 
 The problem for the Ombudsman as set out in the correspondence to the Premier on 15 

September 2011, the Ombudsman lied about who refused to have a meeting to facilitate 
reviews.  I am going to leave it because you have a copy of it so that not only am I 
covered by the perjury provisions of the Parliamentary Privilege Act, you have a copy of 
the correspondence.   

 
 Every effort was made to have a meeting to progress these requests.  The Ombudsman 

just put hurdle after hurdle, even to the stage where he proposed meetings and I said, 
'Fine, I will come', and then he turned around and didn't want meetings to occur, and then 
represented to the Premier that I refused to have a meeting and yet on the day afterwards 
he sat down and met Aurora. 

 
 My battle has not really been with Aurora.  My battle has been with the Ombudsman.  

Aurora to an extent have done what they can get away with.  The problem is that the 
Ombudsman has the role of ensuring they did not get away with that sort of thing and the 
Parliament put in place legislation that should have seen that occur.  Yet I am sitting here.  
This has taken years.  I did not know this existed in 2010 and it may explain why Lara 
Giddings made some comments under privilege to the House.  We know who we are 
talking about, hint, hint.  You know the vexatious one, hint, hint.  This business of 
vexatiousness falls under section 27.  The Parliament is manipulated by the information 
you have before you.  All you hear is advice from the Ombudsman saying, 'I tried to get 
him to have a meeting and he refused.'  That goes to the Premier.  It goes to the 
Parliament.  That is the information you are making decisions on in regard to whether an 
applicant is vexatious or unsavoury or off on a tangent of his own and yet, by just quirk 
this document turned up out of the Department of Premier and Cabinet.  What is even 
more amusing is Simon Allston refused to divulge its existence.  So he got one.   

 
 On one hand this document that deals with operational information is subject to RTI for 

the Ombudsman.  He denied that this document even existed and still has not handed it 
over.  We are talking months. 
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Mr BOOTH - You got that under that RTI you said. 
 
Mr TODD - Under RTI.  A second request becomes an assessed disclosure application under 

RTI.  He still has not handed it over.  He decided on the first request he would go and 
talk to the Solicitor-General to determine whether it is subject to the act.  It doesn't take 
much to determine that.  It is called reading.   

 
 The palaver then occurred.  'Mr Todd, you are not entitled to raise a second request 

because I have responded to your first request saying that I was off talking to the 
Solicitor-General'.  No.  The Parliament did not pass legislation that says if you don't 
know what your responsibilities are you can take as long as you like in talking to the 
Solicitor-General.  It says 20 days.  I do not care that you talk to the Solicitor-General.  
That is up to you to take it up with him.  He got a second request.  'Mr Todd, I am not 
going to honour the second request because I do not have information responsive to the 
RTI act'.  Yes, good.  Here is a copy of one that you have got.  You generated it.  It is.  
He went off to the Solicitor-General.  'Yes, apparently I do have information that is 
responsive.  I will get back to you'.  No, sorry, the act says 20 days.  Yes, you can go and 
talk to the Solicitor-General as many times as you like.  The Parliament gave assent to 
legislation that said 20 days.  I will give you a bit longer but the act said 20 days. 

 
 This is the other key issue and I do not know what your timeliness is but this is the other 

really big issue.  I have an ombudsman who has a deemed refusal request for himself, 
failing to honour the requirements of the act.  You think what is this applicant doing?  
This applicant is making it abundantly clear.  If you pass, as a parliament, legislation that 
prescribes behaviour then it should be the case that that behaviour occurs.  If you do not 
think the Ombudsman is obliged to comply with the RTI act, do not pass legislation that 
says he is obliged to comply with the RTI act because if you do and he doesn't, what 
then?  Who do you take it to?  The Integrity Commission would be a day in itself.  
However, the big problem that I identified under RTI and the Ombudsman Act and 
caused a referral to the Integrity Act was that Mr Groom was trying to tell the world that 
I am not talking the correctness of it.  There is an issue called apprehended bias which 
occurs under law where it is inappropriate for an officer of the judiciary to make a 
decision in which he has a clear and identifiable self-interest.  He needs to disqualify 
himself.  Well, you could not sit in judgment of yourself, nor would it be appropriate of 
you if you were elected to the bench to sit in judgment on a matter that involved your 
father.  Nor would your father involve himself in a matter that involved you.  There are 
clear identifiable issues that arise in regard to apprehended bias.  It is not just the 
existence of bias, but in the public interest it is appropriate that there never be an 
apprehension of the likely existence of bias.  A reasonable person looking at the situation 
may conclude that perhaps bias could exist and therefore that is situation of apprehended 
bias and therefore the individual should disqualify himself.  We have a problem with 
Simon Allston who has to under the law deal with his own compliance.  This caused a 
problem because a matter that was discussed in Hansard in 2008 regarded Aurora's 
compliance with section 31 of the Freedom of Information Act and when Mr Booth asked 
Mr Allston whether he found during the course of his work that Aurora had failed to 
comply with that provision and claimed falsely an exemption, Mr Allston said no.  The 
problem is the answer was yes. 

 
Mr SHELTON - You are saying the answer should have been yes? 
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Mr TODD - I do not know about should have been.  I just thought from the answer that it 
was actually in the documents.  He put it in his findings.  We then got into a discussion:  
'I found along the way but did not find, but I moved to make mention in my findings but I 
only mentioned it because I found it along the way.  It was not part of my findings.  My 
findings were that Aurora did not have the information responsive to' - 

 
Mr SHELTON - I take your point. 
 
Mr STURGES - I was just wondering, Mr Todd, how much more information you want to 

give the committee and what sort of time frame you think you will require. 
 
Mr TODD - I think effectively we have covered them.  You seem to have been looking for 

experiences and I guess you have perhaps seen me at cross-purposes because I do not see 
the experiences lead to deficiencies identifiable in the legislation.  I can tell you all the 
creativeness that people got up to and I am using it to demonstrate a lot of what I am 
saying has justification because that is exactly what they are getting up to now - not what 
they may do, this is what they have done.  Illustrating section 27, section 10, offences 
provision, section 50, all of the bits that are not going to work because what this 
legislation has done is effectively embodied all the dodgy behaviour that everybody 
would end up with without addressing it. 

 
 One hopes that you can form an assessment that this must be based on an absolute 

mountain of records.  I can assure you it is. 
 
Mr BOOTH - So you can provide reference, proof, in respect of everything that you have 

said. 
 
Mr TODD - My problem that I run into is that I can never remember it all.  I am doing my 

hardest to remember where I have put it. 
 
CHAIR - Archiving, ironically. 
 
Mr TODD - At the University of Nottingham, Rob Proctor and Andrew Crabtree are sending 

me some of the software they use over there to do some of that.  Not that I have an 
association directly with them but it is an area of work that we all have to deal with and 
so those two guys are releasing software from Nottingham university to do some of the 
documentation work. 

 
CHAIR - For you personally? 
 
Mr TODD - Funny that. 
 
CHAIR - You must have a lot of information. 
 
Mr BOOTH - You mentioned there that I asked a question of the Ombudsman with regard to 

the breach of consumer legislation.  Can you talk us through that again? 
 
Mr TODD - The claim was that the business relayed information to a third party.  Section 31 

requires before making a decision the word 'shall' is used, not may, not do what you feel 
like.  It is 'shall'.  Before deciding to make a decision on a matter you have to consult the 
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third party.  Aurora were identified as not doing so, but even better, further records 
obtained under FOI in December of that year showed not only were they not doing so, it 
was their confirmed practice not to do so.  It was their deliberate and intentional ongoing 
practice not to do so and they had provided that advice to the Ombudsman prior to that 
hearing.  You may notice the extent of my distribution list, you have a copy of it lurking, 
and I do that so there is no question that it existed.  I do not make them up.  They are out 
there.  They exist at that time.  There is no question of my falsifying when it was 
generated because you have a copy of it. 

 
 It was in the hands Ombudsman before he answered the question.  It was their deliberate 

and intended practice.  I would have seen the role to have been to say, 'What Mr Booth 
has said is partly correct in that I didn't find in terms of my findings that that was the 
reason that there was a problem, but I discovered during the course of my inquiries that 
in fact Aurora were not complying with section 31'.  It is bigger than that.  Aurora got the 
request, made the decision, claimed section 31.  They got an internal review request - 
second decision-maker; claimed section 31.  Hang on a minute.  This is an impossibility.  
If the process of internal review is a fresh look at matters, why have I got a second 
decision which affirms the first when the word 'shall' has not been obeyed?  The second 
decision-maker should have got to section 31, 'I see, it says shall.  Did you?' and Bob 
should have said no.  So it should have said an end claim under section 31 because by 
law you have to satisfy that pre-emptive requirement and you find under RTI that has 
been continued through, that there is a requirement to consult with the third party. 

 
 Do you know I get into a saga with the Integrity Commission over the word 'shall' who is 

assuring me that the word 'shall' was just a guidance.  No, the word 'shall' is do it.  'No, 
just general guidance'.  No, the word 'shall' is the Parliament exercising its will to include 
the word 'shall'.  The word 'shall' is equivalent to must; must is you have no exercisable 
discretion.  If you claim that exemption, you must satisfy the pre-emptive conditions 
because of the word 'shall'. 

 
Mr STURGES - So, Mr Todd, are you saying, and again I am aware of the environment in 

which we are having this discussion, the Integrity Commission has investigated a 
particular word or clause in the RTI on your behalf? 

 
Mr TODD - No, they haven't investigated.  Barbara Etter offered her personal interpretation 

of what the word 'shall' means. 
 
Mr STURGES - So this was in just a meeting? 
 
Mr TODD - No, it was a decision. 
 
Mr STURGES - So you have a letter? 
 
Mr TODD - Absolutely.  That is the letter.  I noticed in the paper today that the Integrity 

Commission is proposing representing that they do not have sufficient powers to do what 
they identified to be their work.  I know exactly what they got up to because I had to deal 
with them. 

 
Mr BOOTH - In terms of the powers that they have? 
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Mr TODD - I can deal with the powers that they have.  I can deal with their behaviour 
regarding the inquiries they have had to date.  If there is a proposal to review that act I 
think we should have a consultation with the people who have to deal with the Integrity 
Commission, the reason being that if they have used gag orders under section 98, the gag 
orders last forever and depending on how the gag order has been exercised, the parties 
who have been subject to a gag order will never be able to discuss their experiences in 
regard to the Integrity Commission with anyone.  You may choose to put it in camera but 
I think it is important that the Parliament get to understand what is and is not occurring 
with the Integrity Commission.  Notwithstanding that there is an oversight committee, 
there is a provision in the legislation that renders the oversight committee, a joint 
standing committee, don't get to look at a lot.  You cannot look at any matter that has 
gone before the Integrity Commission.  You cannot really assess their performance.  You 
cannot assess whether the legislation is meeting the community expectation of their mal-
administration and serious misconduct if you don't know what people's experiences have 
been.  That is just a reality. 

 
Mr BOOTH - New legislation will have to go through the House, like this has come through. 
 
Mr TODD - I would recommend that this practice of talking to people who have had to deal 

with it is the best exposure that you are going to get to how the legislation is actually 
working.  We are not talking about the reports tabled to the Parliament.  We are talking 
about people who know the legislation well enough to be able to stand there and explain 
it. 

 
 You may have noticed that I can explain the legislation.  The majority of people that are 

relying on this act, inclusive of the media, will not be able to have this conversation and 
so they have no chance of dealing with this denial of their right to information because 
they cannot cover the areas that essentially I can.  They are doing a battle like Conrad 
was having with Aurora.  They are doing the battle that they really can't win because they 
themselves do not have the personal skills; they do not have the background to the 
bureaucratic structure.  Reading legislation is the last thing they try to do and yet all 
legislation should be written so people can actually read it.  So out there, talking about 
the objectives of RTI legislation and FOI legislation, there is a massive ability to deny 
these people their lawful right just because they cannot for the life of them understand the 
system that is supposed to be delivering them their lawful right. 

 
Mr BOOTH - I want to go back to that if we can at some stage.  I want to ask you about the 

issue that first sent you on this journey.   
 
Mr TODD - If you are comfortable with the advice that the Ombudsman misled the Premier 

and you have the document that demonstrates it because you have the correspondence 
trail that demonstrates who said what, when, and who refused the meeting then that issue 
passes but it falls under section 27, decision-making advice of the minister.  You can see 
that if you manipulate the information going to the minister and indeed the Parliament 
you can never make a decision because you are just going on what you are being 
presented with, not what actually happened.  You can be fudged.  The only way you 
work out you are being fudged is that the information is responsive.  Someone who 
knows better says, 'Hang on, that's creative.  Don't do it'.  So you conduct yourself in an 
appropriate manner and take it off to the Integrity Commission.  You can't do that if 
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section 27 denies access to that information and I think that needs to come back to the 
public interest consideration that it used to be. 

 
Mr GROOM - And it didn't work like that previously under FOI. 
 
Mr TODD - No, no.  I think it has to go.  It has to go back to where it used to be because 

there is too much of an opportunity to manipulate the Parliament and in this respect it has 
actually manipulated the Parliament in regard to an opinion about me.  Pretty much all 
the agencies do not understand what the PIP act requires them do.  I do not know how 
they are attesting to compliance given the responses I received from everyone. 

 
Mr BOOTH - You were talking before about this document that could be tabled and you said 

you got it under PIP. 
 
Mr TODD - I got it under PIP.  If you take the view the Premier is the Minister of Premier 

and Cabinet then it would not be responsive under RTI. 
 
Mr BOOTH - But it was under PIP. 
 
Mr TODD - It was under PIP.  This is the odd thing.  The PIP act gives you more lawful 

access on the first request than if the agency ignores your request and forces a second 
request under RTI.  RTI is actually a mechanism of limiting access.  So PIP request 1 has 
a bigger responsive set than PIP request 2 and the way in which it is being used is you 
just ignore the first request.  So it forces it under RTI.  Under RTI you have all the 
provisions.  PIP is about opinions, about constituents - information held in regard to 
constituents; information in regard to dealing with constituents. 

 
Mr BOOTH - The point being that the document that you got under PIP is one that didn't 

exist before - 
 
Mr TODD - Initially.  It is now agreed that it does exist for the purposes of RTI. 
 
Mr BOOTH - So you will be provided with it under RTI then? 
 
Mr TODD - I have not seen it yet.  I don't know.  The last advice from him was that he was 

assessing what documents he had and whether he in fact he was allowed to not release it 
under RTI. 

 
Mr BOOTH - So specifically of that document, have you FOI-ed or RTI-ed that information. 
 
Mr TODD - No.  Well, yes and no.  That document came about because of a PIP first 

request. 
 
Mr BOOTH - You mean the document that was created? 
 
Mr TODD - Why would you be bemused?  You passed this legislation.  I just deal with it. 
 
Mr BOOTH - Was the document created as a result of your PIP request? 
 
Mr TODD - No. 
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Mr BOOTH - So the document existed.  Have you tried to FOI or RTI all that information to 

the Ombudsman? 
 
Mr TODD - Yes. 
 
Mr BOOTH - And what did he say?  Did it exist or did it not exist? 
 
Mr TODD - We are talking at cross-purposes.  The first request is show me the information 

without restriction.  The second request, if they ignore the first one, is that it 
automatically becomes an assessed disclosure request under RTI.  So in a sense as soon 
as you send the second request off, you have in fact lodged a second request under RTI.   

 
 There is something I need to say.  Can you issue an instant suppression order?  There is 

something I had better tell you. 
 
CHAIR - You want an in camera hearing? 
 
Mr TODD - It is only going to take a second. 
 
Evidence taken in camera. 
 
Mr TODD - Internal to Aurora, the document you have identifies this earlier document - the 

e-mail document.  The e-mail document identifies between officers that they never 
complied with their licence conditions up to that point.  It seems the understanding that's 
being proffered in regard to reporting to the board is that the compliance certificates each 
year - the officers of the company attest to their board that they have complied with the 
legislative requirements - and there is a list of them - 

 
Mr BOOTH - So this specifically goes back to the broadband over powerline service? 
 
Mr TODD - We don't even have to talk about BPL.  That's where it originated but this is the 

practice problem and this is a reporting-to-the-Parliament problem.  I didn't understand it 
when I read it and I only understand it because of something Simon Allston wrote.  It's 
funny how you get too close to something and don't recognise it - it's the 
misunderstanding problem.  I know why it's false but, if you don't know the extent of 
information I know, you would think it's straightforward. 

 
 On 25 August 2011 in correspondence from Mike Blake to Greg Todd, page 2, item 2: 
 

'It has been confirmed that the June 2007 alleged breach was not brought to 
the board's attention as part of the internal compliance certifications made 
when finalising the June 2007-June 2008 financial statements.  The board 
acknowledges it was not informed at the time but it is now fully informed 
and, being fully informed, it is of the view that the alleged breaches of this 
nature are matters for our management to deal with, not requiring elevation 
to it.  I concur with this view and therefore do not consider this matter 
warrants audit attention.' 
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 That is not what they should have disclosed to their board.  An allegation that a 
streetlight is not working wouldn't be disclosed to a board, an allegation that BPL may be 
causing problems probably wouldn't be disclosed to the board.  What should have been 
disclosed to the board by way of the compliance certification documents, given what the 
compliance certification process requires, are attestations such as FOI - and it took years; 
the document that was responsive to a request raised in 2008, did not surface until May 
2010, with denials that it ever existed.  The only reason it turned up is that it was found 
to be attached to an e-mail that occurred between officers. 
 

Mr BOOTH - Did they deny its existence in the first instance? 
 

Mr TODD - Aurora - and in fact it went to the Ombudsman and the Ombudsman kept 
saying, 'You cannot provide evidence that they that haven't searched sufficiently so, 
therefore, I am not going to do anything.'  It happened to be that not only that date - can 
somebody read the date on the e-mail - 
 

CHAIR - 22 June 2007. 
 

Mr TODD - Right.  They received the correspondence from the regulator saying, tell us 
about your compliance process on the twentieth.  By the twenty-second, they worked out 
that they never complied in their lives and other documentation shows that they have had 
this condition on their licence way back ever since the code had existed. 
 

Mr STURGES - I am sorry, I just need to raise a point.  Whose is that tape recorder? 
 

Mr BOOTH - Hansard's, I think.   
 

Mr STURGES - Because that was on while we were in camera. 
 

Mr BOOTH - Both are Hansard's. 
 

Mr STURGES - Sorry about that, I just was not sure. 
 

Mr TODD - What a day it was.  Friday the thirteenth, Bob Darwin circulated to Wim De 
Puit, the gentleman responsible for drafting the compliance certifications to the board on 
behalf of the entire organisation and Ian Gibb:  'You are about to have this tabled, Friday 
the thirteenth, 2007 at 3.30 p.m.', including a report that they internally generated which 
identified that they were in breach of their licence.  So this is something they never told 
the regulator, would never admit to have conducted measurements.  In fact on the fifth 
falsified advice to the regulator as to what they actually did they then did go and start 
doing measurements and discovered that they were not compliant to their licence, not 
just in Mount Nelson but the whole 42 Davey Street, South Hobart.   
 
It took from September 2008 to May 2010 and that is why all of the FOIs were lodged 
under the transitional arrangements.  It became very clear that they had records they had 
always denied and the only way to get hold of them was to essentially force the issue for 
restoration because here was a document that took years to surface.  I table it - and it is a 
black and white version; I might give you a colour one in PDF.  It identifies that they had 
failed to comply.  So it was not just that they had an alleged breach.  By the time they 
reported to the board, it was not 'alleged' anymore, they knew that they did not comply 
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with their licence conditions and never had.  And, by the way, the BPL system was not 
compliant to the licence conditions either, in places other than just Mount Nelson.  When 
you work your way through what's in front of the electricity panel, it explains why it was 
that, wherever you put it, it was going to be case. 
 

 The compliance certification process requires answers such as: Can commitment be 
demonstrated? Is there an approved compliance policy? Is management responsibility 
appropriately assigned? Are appropriate resources assigned? Is compliance process 
subject to review and continuous improvement?  How can you answer yes, when you 
have a document that the individual officers have circulated saying, never in their lives 
have they complied with their licence conditions? 
 

Mr BOOTH - So that is a certificate of compliance to the board? 
 
Mr TODD - If you do not know what the compliance certificate process is, you get a 

document under the hand of the Auditor-General that talks about alleged 
non-compliance.  But the attestation they are providing to the board and reflected to the 
Parliament - and if you go back through Hansard, the very same things are reflected time 
and time again through Hansard to questions that you raised, Peter Gutwein has raised - 
yes, we have complied with the laws, we have complied with all the necessary 
legislation.  The compliance attestation process requires answers in two ways.  You 
either say, yes or you identify how you are not compliant.  You cannot escape.  You are 
either going to falsify a yes or falsify a lack of compliance.  It is a beautiful process. 

 
 They did not falsify - they left it out - but the problem was, it is not falsification of the 

existence of an alleged complaint which, when you review the Auditor-General's 
document, you would say that is what it is about, but that is not what is it about.  Officers 
knew they were not compliant to their licence and never had been in something like nine 
years.  That means that every compliance attestation that has been generated internal to 
the organisation about compliance to the Electricity Supply Industry Act for the last nine 
years has been false.  If you were a board - I know what would happen if someone came 
to me, I would be looking for someone to have a more than stern word to. 

 
Mr BOOTH - So those certificates were supplied for the annual general meeting of the 

board? 
 
Mr TODD - I have 2006, 2007 and 2008.  All of this about 'Are there regular reviews 

performed?', '100 per cent, managed by network regulation manager' - impossible.  You 
cannot have non-compliance for the last nine years, know it by the time you're signing 
this document, which was 2 August - which is after 13 July test report, that Wim De Puit 
knew of and he's the one who consolidates all of this.  It's an impossibility to attest to a 
system that actually works when you separately know that it doesn't work. 

 
Mr BOOTH - So those certificates of compliance that were provided every year to the board, 

the board signs off that they are under ASIC rules? 
 
Mr SHELTON - Nevertheless, if they never found out about it until 2007 and you're going 

back and saying they never complied - I agree with your assumption - 
 
Mr TODD - It's a good-faith non-compliance; they didn't know. 
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Mr SHELTON - They didn't know? 
 
Mr TODD - No, but the fact that they didn't know is not the problem, it is the representation 

that they had competent review and oversight procedures.  The competent oversight and 
review procedures should have identified.  It's not that they didn't know, the system 
should have been there. 

 
Mr BOOTH - So was it knowable that they were non-compliant?  Were they informed that 

they were non-compliant? 
 
Mr TODD - They were informed on 20 June that they were non-compliant when OTTER 

logged in a request and advised them of a complaint of non-compliance to their licence.  
Then there was a flurry of activity talking about the fact that they didn't even know of it 
as a condition of their licence.  That part is not fudged.  You can't generate that 
correspondence of 'I don't realise.  We'll have to check other jurisdictions.  Oh, my 
goodness, other people have got it, perhaps we should move there'.  Total, absolute 
surprise they had this provision.   

 
 I table to the committee something that is just about unreadable, but I will try to give you 

a PDF.  It is the information flow diagram to trace the state of knowledge from the time 
they became aware of the non-compliance through to the time they provided advice to 
the board.  If you think it sounded a lot of work, you want to look at this one. 

 
CHAIR - Can I ask a question that's nothing to do with this?  What is your day job, because 

this is extraordinary.  Quite an eye for detail. 
 
Mr TODD - The good news is that that is not a question I have to answer because it doesn't 

fall under the Standing Orders that sees me locked up because it's not related to RTI.  
That might be a suppressed in-camera discussion.  I would liken it to a group of people 
extolling a tax avoidance scheme to an audience and down the front is this jolly little 
gentleman who seems to be hanging on your every word, smiling every time you propose 
how to avoid things, not realising he's the equivalent to the tax investigator or 
commissioner.  This was an interesting thing to try to do, which is why Conrad and 
Harvey decided to be interested in having me look at some of this.  It was an interesting 
thing to try to do in front of someone who knew a whole lot more than they did about 
some of these issues.  When you get the PDF version you can zoom in.  What I want to 
wave at you is that if you follow the snail trail at the end you're going to have a snail at 
one end or the other, but it takes an inordinate number of requests if the snails are 
uncooperative.  You have a provision under RTI that talks notionally about how many 
requests an application should be allowed to raise.  That's dependent on how many 
manoeuvres an agency wants to pull to avoid disclosure.  The thing circled in the middle 
is the document that took several years to turn up.  They denied the existence of that 
document or any record of whom such a document had been provided to and yet, lo and 
behold, just prior to the commencement of the RTI act  which would render no access to 
back-up records, here was evidence that they really did, had they not destroyed their 
records, have evidence attesting to falsification of compliance certificates.  Can you see 
my issue?  It is not the alleged breach but that their systems did not work.  They kept 
representing to the Parliament that their systems did work and yet they knew, by 
evidence from officers within the organisation, inclusive of Martin Wallace who was a 
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prime character in generating this correspondence, that a different state of affairs than 
has ever been reported to the regulator, ever been recognised in correspondence of the 
regulator in decisions.  It has never been recognised in annual reports. 

 
 We are talking about the Auditor-General generating this last month.  So we are not 

talking about something that happened in 2007, we are talking about what I would see as 
a very serious misconduct because he is really not providing the full story in his 
documentation or he has been misled, and misleading the regulator is an offence.  So 
every time you get one of these that gives you a decision that makes no sense, what you 
are really doing is saying, right, that makes no sense, and I'd better find out where that 
came from. 

 
Mr BOOTH - Are you saying basically that this snail trail thing that you have tabled which I 

need a magnifying glass to read all the names - 
 
Mr TODD - It is just to flag what sort of a task it has been. 
 
Mr BOOTH - But this identifies that you sought one document.  How many years did it take 

you to get that document? 
 
Mr TODD - It should have been responsive to the request in September of 2007 and it took 

until May 2010 to turn up. 
 
Mr BOOTH - Did you get it by default in 2010? 
 
Mr TODD - In a sense, yes.  No, it was responsive in 2010 but because there was a slight 

overlapping of some of the requests - sometimes it is necessary to ask the same thing 
twice in a different way to make sure there was no issue of creating misinterpretation at 
the other end - it turned up, but it also turned up under Kate Bradshaw as distinct from 
Ailsa Sypkes. 

 
Mr SHELTON - Mr Todd, are you also confirming that you have evidence that every one of 

these red lines exists? 
 
Mr TODD - That is generated off the e-mail circulation lists for the document. So when you 

find the document, where you see it fan out, that puts the circulation to.  So you then 
follow the next person to see what he did.  The red lines indicate the individuals being 
involved in the - and I guess I should finish this off. 

 
Mr BOOTH - Can you read them out?  I can't read those. 
 
Mr TODD - I wanted to flag the level of work and just the level of saga you have to unravel 

to get to what happened. 
 
Mr SHELTON - That is what I was indicating. 
 
Mr TODD - It is a monstrous task to do.  The document that you will get, as a PDF, you can 

expand so you can read it but the guts of it is, it was to identify a state of knowledge 
identifiable from correspondence the individuals had been involved in.  So where they 
talked about something that involved non-compliance, you could then trace that through 
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the meetings where it should have surfaced as a flag issue of compliance, all the way 
through to the board.   

 
 So the red lines are, you identify a state of knowledge and follow through where that 

should have surfaced, being that if you had that statement - 
 
Mr SHELTON - Should have surfaced or has?  Have you had a look at the e-mail addresses 

and it has gone from this one to that one? 
 
Mr TODD - What that was following was individuals turning up to meetings with a function.  

There are prescribed functions.  The subordinates to the network manager sign off their 
compliance certification and some of these individuals, like Rod Wright, Kim Rosinski 
and Andrew Roberts, I think, were on the circulation list for some of the documents that 
identify they were non-compliant. 

 
 I can only go so far but, my goodness, the ones I have are pretty significant.  That is then 

provided to the network manager-stream - that was the first document, Compliance 
Certification, ESI legislation under the hand of the group managers of network division 
for the year 2007.  Once they have done their work, it is then signed off also.  They do 
their attestation to the general manager, John Devereux.  You follow the correspondence 
trail and you find John Devereux is already identified as knowing they weren't 
compliant, but we have his compliance certification.   

 
 'Is management responsibility appropriately assigned?  Are appropriate resources 

assigned?  Is compliance process subject to review and continuous improvement?  100 
per cent.'  It's a licence requirement that an independent audit of the network's 
compliance plan be at least two-yearly.  The network's compliance plan is reviewed 
annually.  Group input to develop action plans for areas identified as below strength - 
like not complying with your licence for the last nine years would be grounds to improve 
a system. 

 
Mr BOOTH - At what stage did the board knowingly sign off? 
 
Mr TODD - I'm getting there.  This is the network division general manager document that 

followed it.  When you refer to that thing that is very hard to read, the little box is where 
the general managers all got together to talk about their compliance.  It's very hard for 
Bob Kimber, Martin Wallace and John Devereux to talk about compliance and not 
mention that they hadn't complied with their licence conditions.  It would take each of 
those officers individually to withhold from that meeting their state of knowledge to end 
up with the result that was derived, being the August 2007 board manager regulation and 
compliance board paper, signed off on 18 September.  If you have a look at the dates, by 
13 July officers of Aurora knew they were non-compliant and BPL was doing it.  By 
18 September they are telling the board nothing about any of that.  It wasn't the alleged 
contravention; it was no longer alleged, they'd determined it was occurring on 13 July.  
They had also determined their internal systems of oversight and compliance 
certification just did not work.  You cannot get to that point and not know that you had a 
licence condition that said this if in fact your system had been working. 

 
Mr GROOM - So what do you think this says about the culture of compliance? 
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Mr TODD - There is no reason to think that this behaviour was isolated, because it was 
unknowing behaviour to 20 June.  There is no reason to think that that behaviour wasn't 
systemic within the organisation - go through the motions, lob it at the board, they don't 
care, they'll accept it, get it out of the way.  I think that's the big concern and that is the 
issue I believe the Auditor-General should be gravely concerned about, notwithstanding 
it is even perpetrated in the Parliament.  The reason it cannot be referred to the Integrity 
Commission is the exclusion provision that deals with misconduct.  The falsification of 
compliance certification by Aurora officers can't be referred to the Integrity Commission 
because it manifested in the misleading of the Parliament.  There are statements by Peter 
Davis in Hansard saying, 'We have not misled the board'.  He was the one who tabled it 
to the board.  The Auditor-General is at least saying the alleged non-compliance wasn't 
advised to the board.  It's not just that that was not advised to the board, as you can see 
from the evidence in front of you - and these are their records.  This is not me creating 
them, this is their records. 

 
Mr BOOTH - So you're saying that Peter Davis provided a false certificate of compliance to 

the board knowing that it was a false certificate? 
 
Mr TODD - There was the Greg Mannion discussion, which was that Peter Davis decided to 

use an officer, Greg Mannion, who was the general manager, I think, for EziKey, a 
subsidiary of Aurora, to try for a negotiated peace.  Greg Mannion has a psychology 
major and he was using his powers of persuasion and by the time he'd finished he 
advised of a discussion he'd had with Bob Kimber and Peter Davis where they agreed 
they had misled the board.  The representation was that they didn't realise they had, and 
they were agreeing to go back and correct the situation with the board.  I was waiting and 
waiting and looking for the agenda item to show that had occurred.  It must have been an 
interesting discussion because the next thing that seems to have occurred is the whole 
matter was referred to the professional indemnity insurer for board members.   

 
Mr GROOM -  Where was that discussion documented, where there was an 

acknowledgement? 
 
Mr TODD - Aurora was told if I was going to have a discussion with Greg Mannion it would 

be recorded, and it was. 
 
Mr BOOTH - You recorded it? 
 
Mr TODD - It was recorded and an extract of that recording, because they were told it was 

going to occur, has been published and is in the submission that has been released by the 
electricity panel.  If Greg Mannion wants to get up and perjure himself that would be a 
brave move, but fundamentally he advised that Peter Davis and Bob Kimber agreed that 
they had misled the board.  It is even bigger than that because it was very hard to mislead 
the board, but not only had they misled the board they had misled the Parliament in 
regard to misleading the board. 

 
Mr BOOTH - With regard to Peter Davis's evidence before at the Estimates committee. 
 
Mr TODD - I want to go back to RTI.  There is a provision RTI that gives the Ombudsman 

the ability to determine somehow how many is too many.  How many is not determined 
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by too many; it is determined by what the devil the agency is getting up to and has done 
because a lot of this is exceedingly difficult to ferret out. 

 
Mr BOOTH - I can well imagine.  So effectively by trying to suppress somebody doing an 

RTI because the number of requests are too voluminous, that can be a construction by 
the agency trying to resist you by simply creating a situation, as in this case, where 
you've put in how many FOI requests, do you think, to get that document. 

 
Mr TODD - What you find is that you're asking about things that identify that other things 

exist.  You ask a question, you get advice, 'No, it doesn't exist.  We don't have records.'   
 
Short suspension. 
 
CHAIR - Unfortunately the first 15 minutes of your contribution today was not recorded by 

Hansard.  So what we had in mind, if you are comfortable, is to provide you with a 
transcript of Hansard and ask if there is anything you would want to add and provide 
that in writing or would you prefer to make comments to us now.       

 
Mr TODD - I think the best thing would be to work out where it started and I will work out 

what is missing. 
 
Mr BOOTH - You have presented a massive amount of documentation and you have 

provided the snail chart.  You were looking for one document.  If the FOI Act, as it stood 
then, had been followed properly in the first place, how much effort and trouble would it 
have saved and what did you discover as a result of the attempt to suppress your original 
FOI?  In other words, do you think that it was done because there was something there 
that was being buried, that people like Aurora did not want this stuff to get out about 
broadband over powerlines?  How did that non-compliance cascade down in terms of 
further breaches of acts, in your opinion, and costs to a State-owned corporation?  In 
other words, what were the consequences of non-compliance? 

 
Mr TODD - The person who has incurred pointless cost is me.  Every other cost that has 

been incurred by Aurora has been identifying systems deficiencies that they should have 
identified themselves, either directly or by hiring of a consultant.  Aurora I am sure will 
not share this view, but from the issues that have been identified, if I were a board 
member, I would be terrified to find out about the issues.  If I were a shareholder 
representative of a company that was other than a State-owned company, I would be 
after directors and put them through the court because without question had they known 
what their licence conditions were.  If anything, I should send someone the bill.  Under 
normal circumstances you would because the party gaining is not.  Sure the likes of 
Conrad and others could perhaps launch a common law action for denial of amenity by 
Aurora, quantifying their loss of amenity, putting a dollar amount on it and putting it 
through the courts.  I do not know that they have enthusiasm to do it but fundamentally 
there certainly should be ex gratia recognition of what they got up to for two-and-a-half 
years because it was those people who were directly affected by it.  That is, to my mind, 
the proper thing to do.   

 
 Right now we cannot even get the Auditor-General to recognise just how the board were 

misled.  He is representing them to be in 'alleged contravention'.  Simon Allston has 
taken it to be alleged contravention.  No, it was not alleged contravention.  It might have 
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been alleged contravention to the regulator but, internally, they determined it for 
themselves, flagged up their entire compliance regime for everything.  It extended to the 
Environmental Management and Pollution Control Act, which they did not consider.  I 
have a document that says that.  There's no reason to think that this project is a special 
case.  There is a due diligence issue that I cannot get an answer to.  There is a due 
diligence review by the board, prepared by an external consultant, David Vu.  If David 
Vu was charged, as he was, with the responsibility of reviewing the legislative 
environment, why didn't he identify the Electricity Supply Industry Act provisions prior 
to the board committing themselves to the capital?  What is deficient about the due 
diligence process?  They hired a consultant.  What did they do?  Set him up with, 
'Cobber, we only comply with these.  Look at those only'.  There is something wrong.  
Repeated attempts have been gone through to try to find out whether that document in 
any way mentions the Tasmanian Electricity Code.  All manner of creative ways have 
been tried.  They declared the entire document to be business confidence.  I cannot see 
that you can because compliance with a regulatory requirement should not be something 
you should be doing.  You shouldn't hide the fact that you are doing it, you should be 
doing it, and therefore it should be reflected in the document.  I tried to ask them, 'How 
about the document just with the words 'Tasmanian Electricity Code' extracted? - so I got 
a document full of black and just the words.  I want to see whether someone thought 
about the Tasmanian Electricity Code because there's something missing here.  We have 
officers doing their own thing, not complying - and they are still not complying with 
what they're supposed to do.  There's a chap in Legana who can attest to it, as has been 
the case since September last year.  Yesterday Frank advised that finally they are off 
doing the testing that they should have done in September last year. 

 
Mr BOOTH - This is interference over powerlines again? 
 
Mr TODD - But not BPL, this is just normal standards compliance.  It is a denial-of-amenity 

issue that brings it to notice but it is still back to the speed limit problem - the limit has 
been set, the limit has been agreed to; you are supposed to supply with it.  It shouldn't 
take you a year to decide to comply with it. 

 
 You asked about costs.  For me it has cost a lot but, as I was reflecting on, if you wanted 

to step back from the whole process, we have an agency that strategically and with 
unlimited resources at the public purse has embarked on a beautiful process of cover-up.  
I can only give you the documents that I have in front of me.  They attest to what they 
knew, when they knew and what they didn't tell the regulator.  I have a regulator who 
refuses to deal with a complaint that he has been misled.  The Integrity Commission 
believes there is no evidence that the regulator misconducted himself, notwithstanding he 
absolutely refuses to investigate a section 112 breach of the Electricity Act, which is 
misleading the regulator, which is an offence not just under the Electricity Supply 
Industry Act but also under the Criminal Code.  These documents we're talking about 
destroying are evidence in regard to that breach of section 112 of the Tasmanian 
Electricity Supply Industry Act.  What they have done is destroyed evidence, they have 
withheld evidence, a great number of provisions of the Criminal Code Act applying to 
this information, not just the Archives Act - so over and above the Archives Act.   

 
 The documents that have gone missing are Martin Wallace's compliance certification, 

just like John Devereux's and Bob Kimber's.  Everyone seems to think they were 
produced.  I would have thought the smart thing would be to ring Martin Wallace and 
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ask him, 'Did you produce one?' 'Yes'.  'Where did you put it?'  But by the blocking that 
has gone on with the Ombudsman, not seeing that occur - a famous incident occurred in 
2009.  To me, because I kept getting loose ends, something had to be occurring.  I have 
documents going somewhere but not going past, so why?  There was a complaint that 
they had not searched as the act required.  The Ombudsman enthusiastically gave the job 
to Aurora to investigate themselves.  Aurora then produced an audit report/freedom of 
information complaint, prepared by John Kleywegt and Paul McTaggart, which 
effectively identified that Ailsa Sypkes didn't have the right search permissions to get 
access to all documents within the document management system.  There was some 
special select set that she couldn't get at.  That would have been the case ever since she 
had been appointed, unless evidence to the contrary shows that someone went in and 
deliberately restricted her. 

 
Mr BOOTH - Are you saying Aurora had a special cupboard, effectively, that they put these 

documents in and wouldn't make available under FOI  
 
Mr TODD - Ailsa Sypkes couldn't search for them.  She was searching the document 

management system but her search permissions were such that she couldn't get access to 
all documents, just some of them.  It is a system of oversight; you have an FOI officer 
who happens to be legal services manager and she doesn't know that her searches are 
deficient because someone else has set a permission flag that she's not looked at.  There 
is something missing somewhere.  That conduct didn't just affect the Todd request at the 
time but would have affected every other request by every other party in the State.  He 
didn't just set the permissions flag for Todd; that would have affected every request that 
had been lodged by everyone else.  The Ombudsman didn't care.  My perspective is, 'I 
have gone through with the expectation all records would be searched and you've just 
told me that you haven't been doing it.  Go back and do it again'.  No, it would not direct 
that either.  It also involved discussion of 'They did in fact find signed documents in the 
bottom of a file drawer.  They shouldn't have been stored there but they found them, so 
that's why they didn't turn up to a search'.  The problem was that the documents I 
received were not signed, so the documents they found were signed by their letter but the 
documents I received were unsigned.  Unless you contend that someone sat there with a 
tippex taking the signature off, the documents must have existed in a retrieval system 
somewhere.  They weren't just in the bottom of a filing cabinet, there had to be unsigned 
copies somewhere that would have been responsive and this is a whole load of rubbish.  
For me to get documents that are unsigned, the only way that could happen is someone 
took the signature off, and you're not going to do that.  They must have come from 
somewhere else; they did not come from the bottom of a filing cabinet.  No, there is 
something else going on.  Again, you get that level of inconsistency with the response.  It 
can't be both.  Maybe the audit report is wrong, maybe they didn't have signatures on it, 
in which case why did he say it did?  That brings the whole audit report into question.  
The other part is that they have not searched officers' PCs, they have only searched the 
document management system.  I said, 'The act says "all", not just the ones of your 
choosing'.  Leaving aside the back-up issue.  I don't believe there was cause to go back 
and revisit all of the requests that had not met the search criteria.  The Parliament has 
specified that all things would be searched, without restriction.  In this case, by not 
searching officers' PCs, they denied access to documents that were on officers' PCs, and I 
reckon that's where this one has come from.   

 
Mr BOOTH - Which one? 
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Mr TODD - That was the 13 July recognition that they had not complied with the standard, 

the 42 Davey Street report that showed it wasn't just Mount Nelson.  The funny thing 
was - funny if you think what coincidence can be - they decided they would go off on a 
measuring campaign after they found that.  They were going to send one of their officers 
up to do measurements, and they did so I think on 30 July.  Had they turned up on 
31 July, they would have come face to face with a very large vehicle that does measure 
and record things.  Just by quirk of fate they turned up the day before, so the results on 
31 July attest to non-compliance continuing, even from January 2007 through to 
31 July 2007 - I have it all videoed and recorded.  This business of, 'Did they know and 
did they do it deliberately?, yes, and they kept doing it. 

 
Mr BOOTH - So you're saying they tested it the day before this -  
 
Mr TODD - They could only find what I had recorded the day after, and what I recorded the 

day after was the results that were consistent with the findings of the ACMA back in 
January.  Notwithstanding, they were told about the non-compliance issue on 20 June, 
notwithstanding they misled the regulator on 5 July, notwithstanding they had a report, 
even of their own production on 13 July.  They then went off and massaged the 13 July 
report to cast doubt on the bonefides of the actual standard, which is the one that 
everyone could find.  Funny, that.  It is a standards fault. 

 
Mr BOOTH - Did they find anything when they did the testing the day before you? 
 
Mr TODD - There are no records. 
 
Mr BOOTH - So there are no records? 
 
Mr TODD - No records. 
 
Mr BOOTH - Hasn't one of those hand groups have a picture of the -     
 
Mr TODD - Much earlier. 
 
Mr BOOTH - Can you explain that to the committee? 
 
Mr TODD - One of the things with radio receivers is, that with a test instrument you have to 

recognise that test instruments have their own accuracy.  What they show is what they 
show.  You do not have to so much worry about whether it is absolutely accurate, like 50 
is 50, you need to know that every time it shows 50, whatever was there at the input still 
yielded 50, so that later on you can go back and correlate what 50 means in real life.  
That is how breathos work.  It shows a number and there is a consistent process of 
validation that confirms that what it shows is within the tolerance of the machine.  If it is 
not, it is corrected.  But the issue is, it has to always be consistently wrong.  It is very 
hard to deal with a test instrument that wanders all over the place because you do not 
ever have a chance to correlate it back to a reference standard.  The only thing you can 
do is destroy them. 

 
 Radio receivers tend to be very consistent about signal strength measurements and they 

have a little meter that shows signal strength level.  Conrad had worked out what levels 
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were matched to the ACMA report and certainly that is why I was down there as well.  It 
didn't take test equipment worth hundreds of thousands of dollars.  All you had to do was 
look for a similar reading and if it looked the same, then they were in breach. 

 
 I should further say, we are not talking about fine levels of tolerance.  We are not talking 

about 50.01 versus 50 versus 49, we are talking 25 times the limit specified in the 
standard.  So you have a 50-kilometre an hour speed zone outside your house and we are 
talking about a vehicle passing at 1 250 kph.   

 
 If it was a fine resolution, you could argue that you would not find it.  It was so 

absolutely enormous you could not miss it, if you knew what it was.  So it was very easy 
to determine whether the behaviour continued because all that Conrad had to do was 
have a listen and see whether the needle was in the same spot and it continued to be so 
up until they dismantled the equipment, on his advice, on 15 January 2008. 

 
CHAIR - Are you comfortable with the evidence provided or did you want to add anything 

further? 
 
Mr TODD - Did that cover your question? 
 
Mr BOOTH - Yes, but whenever you are ready to go.  You did have a photograph at one 

stage of a - 
 
Mr TODD - I'd show it to you if the computer hadn't died.  But you will see pictures of it on 

the submission to the electricity panel.  All of that is documented in the submission to the 
electricity panel.  You have the report regarding failure to comply with the Fair Trading 
Act that was tabled and is in the parliamentary papers section.  On the site of the 
electricity panel, you also have the 25 megabyte report that has all of those misconducts 
discussed and tied to actual documents available, effectively, to the public. 

 
Mr BOOTH - Yes. 
 
Mr TODD - I should table that.  We just had a long discussion about the audit report, internal 

to Aurora about the search permissions and I think that should go with your collection. 
 
CHAIR - Thank you for your time; we appreciate it and we will wait to receive a written 

submission from you. 
 
 
THE WITNESS WITHDREW. 


